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Sua Sponte *

These materials are referenced in a webinar conducted by
Thomas F. Coleman, legal director of Spectrum Institute, for the
benefit of judges, judicial staff, public defenders, appointed
attorneys, bar associations, law professors, law students,
disability rights advocates, conservatorship reformers, civil
rights enforcement agencies, disability service providers and
coordinators, and people with disabilities.

The purpose of the webinar is to educate the judiciary, legal
profession, litigants, and the public about the duties of judges
and court staff under federal and state nondiscrimination laws
to take affirmative measures to provide access to justice for
people with developmental disabilities or cognitive or communi-
cation disabilities in probate conservatorship proceedings.  

Such duties are not dependent upon a request from people with
disabilities who may need reasonable accommodations or
modifications to policies and procedures in order to ensure that
they have effective communication and meaningful participation
in these proceedings.  Courts have a sua sponte obligation to
assess and address these needs when they have knowledge that
a litigant has a disability that interferes with access to justice.  

When courts fail to fulfill this duty, litigants who are  deprived
of access to justice have legal recourse under state and federal
laws.  They can file grievances with the offending courts, lodge
complaints with civil rights enforcement agencies, file writs or
appeals, and initiate civil litigation.   The materials  referenced
in this webinar explain these duties, rights, and remedies.

* Sua Sponte.  (sooh-uh-spahn-tay) [Latin, of his or her or its own
will; voluntarily.]  For example, when a court takes action on its own
motion, rather than at the request of one of the parties, it is acting sua
sponte. West's Encyclopedia of American Law, edition 2 (2008). 
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Federal and State Disability Non-Discrimination 
Laws that Apply to the California Judicial Branch 

I. Federal Laws and Regulations 

A. Title IT of the Americans with Disabilities Act (1990) 

[Applies to services by public entities, including courts] 

1. Department of Justice Title II Regulations 

2. DOJ Guidance Memos 

3. Judicial Decisions 

B. Section 504 of the Rehabilitation Act (1973) 

[Applies to entities receiving federal funding] 

1. Department of Justice Regulations 

2. DOJ Guidance Memos 

3. Judicial Decisions 

II. State Laws and Regulations 

A. Government Code Section 11135 (1977) 

[Applies to any activity funded by the state] 

1. Fair Employment and Housing Council Regulations 

B. Welfare & Institutions Code Section 4502 (1977) 

L Applies to any activity receiving public funds j 

1. Department of Developmental Services Regulations 

C. California Rules of Court, Rule 1.100 

[Applies to each superior and appellate court] 
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Participants and Issues in Probate Conservatorships 

I 

Appointing Connsel is a Necessary ADA Accommodation to Ensure 
that Respondents with Cognitive Disabilities Have Access to Justice 

Constitutional 
Rights' 

Petitioner 
or 

Conservator 

Major Life 
Decisions .. 

Judge 

Respondent 

Investigator 

Safe 
Alternatives 

Capacity Expert 
or 

Regional Center 

Freedom From 
Abuse I Neglect 

Respondents with cognitive disabilities are unable to represent themselves in conservatorship proceedings. 
Appointing an attorney is a necessary accommodation under the Americans with Disabilities Act to enable 
a respondent to have meaningfu l participation in a case. Once an attorney is appointed , counsel must 
provide effective advocacy services. To ensure effective assistance of counsel, courts should adopt ADA
compliant performance standards, require proper training of the attorneys, and create methods to monitor 
their actual performance. The duty of the courts regarding appointment, training , and monitoring of ADA
accommodation attorneys stems from Titl e II of the ADA, Section 504 of the Rehabilitation Act of 1973, 
Government Code Section 11 135, Welfare & Institutions Code Section 4502, and implementing regulations .. 

Advocacy services of an appOinted attorney include: examining capacity assessments in all areas of decision 
making, determining whether less restrictive and safe alternatives are viable , vetting the proposed 
conservator, insisting on a care plan that provides safety and reduces the risk of abuse, and making sure 
that the judge, petitioner, guardian ad litem (GAL) or court investigator, capacity experts, and conservator 
fo llow statutory directives. A respondent is unable to perform these essential functions without an attorney . 

• Constitutional rights include intimate association (sex), the rigl1t to travel, the right to marry, the right to 
contract, the right to vote, and freedom of choice in personal decisions . •• Major life decisions include choices 
regarding residence, occupation, education, medical care, social life, finances, etc. 

Thomas F. Coleman, Legal Director, Spectrum Institute 

www.spectruminstitute.org' tomcoleman@spectruminstitute.org 
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ADA and Section 504 

Meaningful Participation and Effective Communication 
by a Pro Per Respondent in a Conservatorship Case 

A respondent who represents himself or herself would need to be able to perfonn the following tasks in 
order to have meaningful participation and effective cOmInunication in a conservatorship proceeding: 

I. Review the petition and moving papers. 
The respondent would need to be able to read the 
infonnation in the petition and related documents 
(or have the papers read to them by someone else 
without a contlict of interest) to detennine if the 
infonnation is true. This would require the 
respondent to understand the meaning of the 
words and sentences used in these documents. 
The respondent must also be capable of having 
the response served. 

2. Respond to the petition and investigator's 
report. The respondent would need to be able 
file papelWork pointing out any areas where 
infonnation in the petition or court investigator's 
report is not true. This would require the respon
dent to be able to articulate words that convey 
any objections that may exist to factual state
ments contained in those documents. 

3. Review and respond to the capacity decla
ration. The respondent would need 10 be able to 
evaluate the infonnation contained in the nledical 
capacity declaration fi led by the doctor who 
presumably examined him or her. This would 
require the ability to understand technical medi
cal words and concepts. It would also require the 
ability to detennine if the examination was done 
properly. The respondent would need to have the 
ability to call the doctor on the phone to discuss 
the evaluation process and to question the opin
ions contained in the declaration. 

4. Challenge sufficiency of petitioner's evi
dence. The respondent would need 10 be able to 
understand the concept of "clear and convincing 
evidence" and make an infonned decision about 
whether the allegations in the petition - and 
evidence produced by the petitioner - meets this 
standard on each and every legal element neces
sary for the issuance of a conservatorship order. 

5. Develop an affirmative defense. The re
spondent would need to be able to present evi
dence that a conservatorship is not needed, that 
there is a lesser restrictive alternative, that capac
ity to make decisions exists in some of the rele
vant areas (financial. medical .. residence, marital .. 
social, sexual, etc), there is a better choice of who 
should be conservator, that petitioner has ulterior 
motives in initiating the proceeding, that the 
proposed conservator has been or would be 
abusive .. etc. The respondent would need to be 
able to call witnesses, to present evidence .. and to 
cross-examine the petitioner's witnesses to 
challenge their assertions. 

6. Call expert witnesses. The respondent would 
need to be able to ask that an independent expert 
be appointed to develop an affinnative defense 
that respondent has capacity in one or more areas. 

7. Demand contested hearing and jury trial. 
The respondent would need 10 be able to decide 
whether to demand a contested hearing and if so, 
whether also to demand a jury trial. 

8. Insist on due process. The respondent would 
need 10 be able to know what statutory and 
constitutional protections exist and to insist that 
the judge and other participants follow the law. 

9. Waive rights. In order to forego the proce
dures listed above .. the respondent would need to 
be able to make a knowing and voluntary waiver 
of these rights and be able to communicate the 
waiver of each of them to the court. 

Appointment of competent counsel helps to ensure 
meaningful participation and effective communi
cation bya respondent in a conservatorship case. 

www.spectruminstitute.org/sacramento 
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AMERICANS WITH DISABILITIES ACT OF 1990, AS AMENDED 

Following is the current text of the Americans with Disabilities Act of 1990 (ADA), including changes made 
by the ADA Amendments Act of 2008 (P.L. 110-325), which became effective on January 1, 2009. The 
ADA was originally enacted in public law format and later rearranged and published in the United States 
Code. The United States Code is divided into titles and chapters that classify laws according to their 
subject matter. Titles I, II, III, and V of the original law are codified in Title 42, chapter 126, of the United 
States Code beginning at section 12101. Title IV of the original law is codified in Title 47, chapter 5, of the 
United States Code. Since this codification resulted in changes in the numbering system, the Table of 
Contents provides the section numbers of the ADA as originally enacted in brackets after the codified 
section numbers and headings. 

TITLE 42 - THE PUBLIC HEALTH AND WELFARE 
CHAPTER 126 - EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES 

Sec. 12101 . Findings and purpose. [Section 2] 
(a) Findings. 
(b) Purpose. 

Sec. 12101 note: Findings and Purposes of the ADA Amendments Act of 2008 
Sec. 12102. Definition of disability. [Section 3] 
Sec. 12103. Additional definitions. 

SUBCHAPTER I - EMPLOYMENT [Title I] 
Sec. 12111. Definitions. [Section 101] 
Sec. 12112. Discrimination. [Section 102] 

(a) General rule. 
(b) Construction. 
(c) Covered entities in foreign countries. 
(d) Medical examinations and inquiries. 

Sec. 12113. Defenses. [Section 103] 
(a) In general. 
(b) Qualification standards. 
(c) Qualification standards and tests related to uncorrected vision. 
(d)Religious entities. 
(e) List of infectious and communicable diseases. 

Sec. 12114. Illegal use of drugs and alcohol. [Section 104] 
(a) Qualified individual with a disability. 
(b) Rules of construction. 
(c) Authority of covered entity. 
(d) Drug testing. 
(e) Transportation employees. 

Sec. 12115. Posting notices. [Section 105] 
Sec. 12116. Regulations. [Section 106] 
Sec. 12117. Enforcement. [Section 107] 

(a) Powers, remedies, and procedures. 
(b) Coordination. 

SUBCHAPTER II - PUBLIC SERVICES [Title II] 
PART A - Prohibition Against Discrimination and Other Generally Applicable 
Provisions [Subtitle A] 
Sec. 12131. Definitions. [Section 201] 
Sec. 12132. Discrimination. [Section 202] 
Sec. 12133. Enforcement. [Section 203] 
Sec. 12134. Regulations. [Section 204] 

(a) In general. 
(b) Relationship to other regulations. 
(c) Standards. 

Page 
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SUBCHAPTER II - PUBLIC SERVICES 

Part A - Prohibition Against Discrimination and Other Generally Applicable Provisions 

Sec. 12131. Definitions 

As used in this subchapter: 

(1) Public entity. The term "public entitylO means 

(A) any State or local government; 

(B) any department, agency, special purpose district, or other instrumentality of a State or 
States or local government; and 

(C) the National Railroad Passenger Corporation, and any commuter authority (as defined 
in section 24102(4) of title 49). 

(2) Qualified individual with a disability. The term IOqualified individual with a disabilitylO means 
an individual who, with or without reasonable modifications to rules, policies, or practices, the 
removal of architectural, communication, or transportation barriers, or the provision of auxiliary 
aids and services, meets the essential eligibility requirements for the receipt of services or the 
participation in programs or activities provided by a public entity. 

Sec. 12132. Discrimination 

Subject to the provisions of this subchapter, no qualified individual with a disability shall, by reason of 
such disability, be excluded from participation in or be denied the benefits of services, programs, or 
activities of a public entity, or be subjected to discrimination by any such entity. 

Sec. 12133. Enforcement 

The remedies, procedures, and rights set forth in section 794a of title 29 shall be the remedies, 
procedures, and rights this subchapter provides to any person alleging discrimination on the basis of 
disability in violation of section 12132 of this title. 

Sec. 12134. Regulations 

(a) In general. Not later than 1 year after July 26, 1990, the Attorney General shall promulgate 
regulations in an accessible format that implement this part. Such regulations shall not include any 
matter within the scope of the authority of the Secretary of Transportation under section 12143, 
12149, or 12164 of this title. 

(b) Relationship to other regulations. Except for IOprogram accessibility, existing facilities", and 
"communications", regulations under subsection (a) of this section shall be consistent with this 
chapter and with the coordination regulations under part 41 of title 28, Code of Federal 
Regulations (as promulgated by the Department of Health, Education, and Welfare on January 13, 
1978), applicable to recipients of Federal financial assistance under section 794 of title 29. With 
respect to "program accessibility, existing facilities", and "communications", such regulations shall 
be consistent with regulations and analysis as in part 39 of title 28 of the Code of Federal 
Regulations, applicable to federally conducted activities under section 794 oftitJe 29. 

(c) Standards. Regulations under subsection (a) of this section shall include standards applicable 
to facilities and vehicles covered by this part, other than facilities, stations, rail passenger cars, 
and vehicles covered by part B of this subchapter. Such standards shall be consistent with the 
minimum guidelines and requirements issued by the Architectural and Transportation Barriers 

-16-
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Excerpts from ADA Title II Regulations 

Issued by the Department of Justice 

Part 35 Nondiscrimination on the Basis of Disability in State and Local 
Government Services (as amended by the final rule published on August 11,2016) 

Authority: 5 U.S.C. 301; 28 U.S.C. 509,510; 42 U.S.C. 12134, 12131, and 12205a. 

Subpart A-General 
§ 35.101 Purpose and broad coverage. 

(a) Purpose. The purpose of this part is to implement subtitle A of title II of the Americans with 
Disabilities Act of 1990 (42 U.S. C. 12131-12134), as amended by the ADA Amendments Act of 
2008 (ADA Amendments Act) (Public Law 110-325, 122 Stat. 3553 (2008», which prohibits 
discrimination on the basis of disability by public entities. 

(b) Broad coverage. The primary purpose of the ADA Amendments Act is to make it easier for 
people with disabilities to obtain protection under the ADA. Consistent with the ADA 
Amendments Acts purpose of reinstating a broad scope of protection under the ADA, the 
definition of "disability" in this part shall be construed broadly in favor of expansive coverage to 
the maximum extent permitted by the terms of the ADA. 

§ 35.102 Application. 

(a) Except as provided in paragraph (b) of this section, this part applies to all services, programs, 
and activities provided or made available by public entities. 

(b) To the extent that public transportation services, programs, and activities of public entities are 
covered by subtitle B of title II of the ADA, they are not subject to the requirements of this part. 

§ 35.104 Definitions 

Public entity means -

1) Any State or local government; 

(2) Any department, agency, special purpose district, or other instrumentality of a State or States 
or local government; and 

(3) The National Railroad Passenger Corporation, and any commuter authority (as defined in 
section 103(8) of the Rail Passenger Service Act). 

-1-
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§ 35.107 Designation of responsible employee and adOI)tion of grievance 
procedures 

(a) Desigllatioll ofresfJolIsible employee. A public entity that employs 50 or more persons shall 
designate at least one employee to coordinate its efforts to comply with and carry out its 
responsibilities under this part, including any investigation of any complaint communicated to it 
alleging its noncompliance with this part or alleging any act ions that would be prohibited by this 
part . The public entity shall make avai lable to all interested individuals the name, office address, 
and telephone number of the employee or employees designated pursuant to this paragraph. 

(b) Complaillt procedllre . A public entity that employs 50 or more persons shall adopt and publi sh 
grievance procedures providing fo r prompt and equitable resolution of complaints alleging any 
action that would be prohibited by thi s part . 

Subpart B-General Requirements 
§ 35.130 General prohibitions against discrimination 

(a) No qualified individual with a disability shall, on the basis of disability, be excluded from 
participation in or be denied the benefits of the services, programs, or activiti es of a public enti ty, 
or be subjected to di scrimination by any public entity. 

(b) 

(1) A public enti ty, in providing any aid, benefit, or service, may not, directly or through 
contractual, licensing, or other arrangements, on the basis of disability-

(i) Deny a qualified individual with a disability the opportuni ty to participate in or benefit from the 
aid, benefit, or service; 

(ii) Afford a qualified individual with a disabi li ty an opportunity to participate in or benetit fro m 
the aid, benefit, or service that is not equal to that afforded others; 

(iii) Provide a qualitied individual with a disability with an aid , benetit, o r service that is not as 
effective in affording equal opportunity to obtain the same result, to gain the same benefit, or to 
reach the same level of achievement as that provided to others . 

(7) 

(i) A public entity shall make reasonable modifications in policies, practices, o r procedures when 
the modifications are necessary to avoid discrimination on the basis of disability, unless the public 
enti ty can demonstrate that maki ng the modifications would fundamentally alter the nature of the 
service, program, or activity. 

-2-
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Subpart E-Communications 
§ 35.160 General 

(a) 

(1) A public entity shall take appropriate steps to ensure that communications with applicants, 
participants, members of the public, and companions with disabilities are as effective as 
communications with others. 

(2) For purposes of this section, "companion" means a family member, friend, or associate of an 
individual seeking access to a service, program, or activity of a public entity, who, along with 
such individual, is an appropriate person with whom the public entity should communicate. 

(b) 

(1) A public entity shall furnish appropriate auxiliary aids and services where necessary to afford 
qualified individuals with disabilities, including applicants, participants, companions, and members 
of the public, an equal opportunity to participate in, and enjoy the benefits of, a service, program, 
or activity of a public entity. 

Subpart F-Compliance Procedures 
§ 35.170 Complaints 
(a) Who may file. An individual who believes that he or she or a specific class of individuals has 
been subjected to discrimination on the basis of disability by a public entity may, by himself or 
herself or by an authorized representative, file a complaint under this part. 

(b) Time for filing. A complaint must be filed not later than 180 days from the date of the alleged 
discrimination, unless the time for filing is extended by the designated agency for good cause 
shown. A complaint is deemed to be filed under this section on the date it is first filed with any 
Federal agency. 

(c) Where 10 file. An individual may file a complaint with any agency that he or she believes to be 
the appropriate agency designated under subpart G of this part, or with any agency that provides 
funding to the public entity that is the subject of the complaint, or with the Department of Justice 
for referral as provided in §3S.171(a)(2). 

§ 35.178 State immunity. 

A State shall not be immune under the eleventh amendment to the Constitution of the United 
States from an action in Federal or State court of competent jurisdiction for a violation of this 
Act. In any action against a State for a violation of the requirements of this Act, remedies 
(including remedies both at law and in equity) are available for such a violation to the same extent 
as such remedies are available for such a violation in an action against any public or private entity 
other than a State. 

-3-
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Subpart G-Designated Agencies 

§ 35.190 Designated Agencies 

(b) The Federal agencies listed in paragraph (b)(1)-(8) of this section shall have responsibility for 
the implementation of subpart F of this part for components of State and local governments that 
exercise responsibilities, regulate, or administer services, programs, or activities in the following 
functional areas. 

(6) Department of Justice: All programs, services, and regulatory activities relating to law 
enforcement, public safety, and the administration of justice, including courts and correctional 
institutions; commerce and industry, including general economic development, banking and 
finance, consumer protection, insurance, and small business; planning, development, and 
regulation (unless assigned to other designated agencies); state and local government support 
services (e.g., audit, personnel, comptroller, administrative services); all other government 
functions not assigned to other designated agencies. 

-4-
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Title II ADA Authorities 

1. Title II of the ADA 

United States Codes - Title 42 

Section 12132 - Discrimination 

Subject to the provisions of this subchapter, no qualified individual with a disability 
shall, by reason of such disability, be excluded from participation in or be denied the 
benefits of services, programs, or activities of a public entity, or be subjected to 
discrimination by any such entity. 

Section 12131 - Defintions 

As used in this subchapter: (l) Public entity. The term "public entity" means (A) any 
State or local government; (B) any department, agency, special purpose district, or other 
instrumentality of a State or States or local government ... 

Sec. 12134 - Regulations 

(a) In general. Not later than 1 year after July 26, 1990, the Attorney General shall 
promulgate regulations in an accessible format that implement this part. 

Comments: 

No instrumentality of a state or local government rna discriminate on the basis of 
disability in its services, programs, or activities. The superior court is an instrumentality 
of state government. The Attorney General is authorized to promulgate regulations to 
enforce Title n. 

10



2. Tide II Regulations / 28 CFR Part 35 

Part 35 - Nondiscrimination on the basis of disability in state and local governments 

§ 35.130 General prohibitions against discrimination 

(a) No qualified individual with a disability shall, on the basis of disability, be 
excluded from participation in or be denied the benefits of the services, programs, or 
activities of a publie entity, or be subjected to discrimination by any public entity. 

§ 35.170 Complaints 

(a) Who may file. An individual who believes that he or she or a specific class of 
individuals has been subjected to discrimination on the basis of disability by a public 
entity may, by himself or herself or by an authorized representative, file a complaint 
under this part. 

§ 35.171 Acceptance of complaints 

(a) Receipt of complaints. 
(1) (i) Any Federal agency that receives a complaint of discrimination on the 
basis of disability by a public entity shall promptly review the complaint to 
determine whether it has jurisdiction over the complaint under section 504. 

§ 35.190 Designated Agencies 

(b) The Federal agencies listed in paragraph (b)( 1 )-(8) of this section shall have 
responsibility for the implementation of subpart F of this part for components of State 
and local governments that exercise responsibilities, regulate, or administer services, 
programs, or activities in the following functional areas. 

(6) Department o[Justice: All programs, services, and regulatory activities relating to 
law enforcement, public safety, and the adm inistration of justice, including courts 

11



3. Thompson v. Davis (9th Cir. 2002) 282 F.3d 780, 783-784 

"Title II of the ADA prohibits a public entity from discriminating against a qualifi ed 
individual with a disability on the bas is of disability. 42 U.S .c. § 12132 ( 1994); 
Weinreich v. L.A. County Metro. Tramp. Au/h. , 114 F.3d 976.978 (9th Cir. 1997). To 
state a claim of disab ili ty discli mination under T itle II , the plaintiff must a llege fo ur 
elements : ( I) the plaintiff is an indi vidual with a disability; (2) the plaintiff is otherwise 
qualified to palticipate in or recei ve the benefit of some public entity's services, 
programs, or activities; (3) the plaintiff was either exc luded from participation in or 
denied the benefits of the pub lic cntity's services, programs, or activities, or was 
otherwise discriminated against by thc pub lic entity: and (4) such exclusion, dcnial of 
benefits, or discrimination was by rcason of the plaintiffs di sabi lity. Weinreich, 114 F.3d 
at 978. 

With respect to the first element, the ADA defines "disability" as: 
(A) a physical or mcntal impairmcnt that substantia lly limi ts one or more of the major life 
activities of such ind ividual; 
(B) a record of such an impairment; or 
(C) being regarded as having such an impairment." 

Comments: 

a. To have a cause of action for di sc rimination, a plaintiff need on ly show that he was 
treated in a di sparate manner by a pub lic entity because he was regarded as having a 
disab li ng condition. The ADA not onl y prohibits discrimination aga inst individuals who 
actua lly have a mental impairment that substantially limi ts major li fe activities but also 
against persons who the pub lic entity perceives to have such a condition. 

4. Prakcl v. Indiana (S.D. Ind. 2015) 100 F. Supp.3d 661, 680 

'Title n of the ADA probibi ts discrimination by public entities, including state and local 
courts, providing that "no qualified indi vidua l with a disability shall , by reason of such 
disabili ty, be excluded from pal1icipation in or be denied the benefits of the services, 
programs, or activ ities of a pub lic entity. or be subjected to di sclimi nation by any such 
entity." 42 U.S.C. § 12 132. 

Comments: 

a. The superior eourt is an entity covered by Title II of the ADI\. The Supreme Court 
has held that state courts are covered by Title II. (Tennessee v. Lane (2004) 54 1 U.S. 
509) 

12



5.28 C.F.R. § 35.108 - Title II Regulations - Definition of Disability 

(a)( 1) Disability means, with respect to an individual: 
(i) A physical or mental impairment that substantially limits one or more of the major life 
activities of such individual; 
(ii) A record of such an impairment; or 
(iii) Being regarded as having such an impairment as described in paragraph (t) of this 
section. 
(2) Rules of construction. (i) The definition of "disability" shall be construed broadly 
in favor of expansive coverage, to the maximum extent permitted by the terms of the 
ADA. 
(ii) An individual may establish coverage under anyone or more of the three prongs of 
the definition of "disability'" in paragraph (a)(1) of this section, the "actual disability" 
prong in paragraph (a)( 1 lei) of this section, the "record of' prong in paragraph (a)( 1 )(ii) 
of this section, or the Hregarded as" prong in paragraph (a)( 1 )(iii) of this section. 
(iii) Where an individual is not challenging a public entity's failure to provide reasonable 
modifications under § 35.130(b)(7), it is generally unnecessary to proceed under the 
"actual disability" or "record of' prongs, which require a showing of an impairment that 
substantially limits a major life activity or a record of such an impairment. In these cases, 
the evaluation of coverage can be made solely under the "regarded as" prong of the 
definition of "disability," which does not require a showing of an impairment that 
substantially limits a major life activity or a record of such an impairment. 

Comments: 

a. An individual does not have to establish that he or she has an actual disability in order 
to have a cause of action against a public entity for discrimination under the ADA. 
Instead, a showing can be made that the discriminatory treatment occurred because the 
individual was "regarded as" having such a disability. 
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6. 28 C.ll.R. § 35.102 - Title II Regulations - All Services 

(a) Except as provided in paragraph (b) of this section, this part applies to all services, 
programs, and activities provided or made available by public entities, 

(b) To the extent that public transportation services, programs, and activities of public 
entities are covered by subtitle B of title n of the ADA (42 U.S.C. 12141), they are not 
subject to the requirements of this part. 

Comments: 

a. All services of the superior court are regulated by Title II of the ADA. 

7. Title II - Regulations (more) 

§35.104 Definitions. 

The term "disability" means, with respect to an individual -
(A) A physical or mental impairment that substantially limits one or more of the major 
life activities of such individual; 
(B) A record of such an impairment; or 
(C) Being regarded as having such an impairment. 
If an individual meets anyone of these three tests, he or she is considered to be an 
individual with a disability for purposes of coverage under the Americans with 
Disabi Iities Act. 

Congress adopted this same basic definition of "disability," first used in the 
Rehabilitation Act of 1973 and in the Fair Housing Amendments Act of 1988, for a 
number of reasons. First, it has worked well since it was adopted in 1974. Second, it 
would not be possible to guarantee comprehensiveness by providing a list of specific 
disabilities, especially because new disorders may be recognized in the future, as they 
have since the definition was first established in 1974. 

Test C - Being regarded as having such an impairment 
This test, as contained in paragraph (4) of the definition, is intended to cover persons 
who are treated by a public entity as having a physical or mental impairment that 
substantially limits a major life activity. It applies when a person is treated as if he or she 
has an impairment that substantially limits a major life activity, regardless of whether that 
person has an impairment. 
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The Americans with Disabilities Act uses the same "regarded as" test set forth in the 
regulations implementing section 504 of the Rehabilitation Act. See, e.g., 28 CFR 
42.540(k)(2)(iv), which provides: 
(iv) "Is regarded as having an impairment" means (A) Has a physical or mental 
impairment that does not substantially limit major life activities but that is treated by 
a recipient as constituting such a limitation; (B) Has a physical or mental impairment 
that substantially limits major life activities only as a result of the attitudes of others 
toward such impairment; or (C) Has none of the impairments defined in paragraph 
(k)(2)(i) of this section but is treated by a recipient as having such an impairment. 

The perception of the covered entity is a key element of this test. A person who 
perceives himself or herself to have an impairment, but does not have an impairment, and 
is not treated as if he or she has an impairment, is not protected under this test. 

A person would be covered under this test if a public entity refused to serve the person 
because it perceived that the person had an impairment that limited his or her enjoyment 
of the goods or services being offered. 

For example, persons with severe bums often encounter discrimination in community 
activities, resulting in substantial limitation of major life activities. These persons would 
be covered under this test based on the attitudes of others towards the impairment, even if 
they did not view themselves as "impaired." 

The rationale for this third test, as used in the Rehabilitation Act of 1973, was articulated 
by the Supreme Court in Arline, 480 U.S. 273 (1987). The Court noted that although an 
individual may have an impairment that does not in fact substantially limit a major life 
activity, the reaction of others may prove just as disabling. "Such an impairment might 
not diminish a person's physical or mental capabilities, but could nevertheless 
substantially limit that person's ability to work as a result of the negative reactions of 
others to the impairment." Id. at 283. The Court concluded that, by including this test in 
the Rehabilitation Act's definition, "Congress acknowledged that society's accumulated 
myths and fears about disability and diseases are as handicapping as are the physical 
limitations that flow from actual impairment." Id. at 284. 

Comments: 

a. The language of the DOJ in these regulations is a perfect fit to what the superior court 
did to Brad. The "regarded as" option for a cause of action is explained as being based 
on the "perception" of the public entity. It is noteworthy that Section 11135 specifically 
uses the term "perception." These are just different words for the same thing. 
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8. Title II - DOJ Technical Assistance Manual 

11-9.0000 INVESTIGATION OF COMPLAINTS AND ENFORCEMENT 
Regulatory references: 28 CFR 35.170-35.190. 

11-9.1000 General. Individuals wishing to file title II complaints may either file -
I) An administrative complaint with an appropriate Federal agency; or 
2) A lawsuit in Federal district court. 

If an individual files an administrative complaint, an appropriate Federal agency will 
investigate the allegations of discrimination. Should the agency conclude that the public 
entity violated title II, it will attempt to negotiate a settlement with the public entity to 
remedy the violations. If settlement efforts fail, the matter will be referred to the 
Department of Justice for a decision whether to institute litigation. 

How does title II relate to section 504? Many public entities are subject to section 504 of 
the Rehabilitation Act as well as title II. Section 504 covers those public entities operating 
programs or activities that receive Federal financial assistance. Title IT does not displace 
any existing section 504 jurisdiction. 

The substantive standards adopted for title II are generally the same as those 
required under section 504 for federally assisted programs. In those situations where 
title IT provides greater protection of the rights of individuals with disabilities, however, 
the funding agencies will also apply the substantive requirements established under title II 
in processing complaints covered by both title II and section 504. 

Individuals may continue to file discrimination complaints against recipients of Federal 
financial assistance with the agencies that provide that assistance, and the funding 
agencies will continue to process those complaints under their existing procedures for 
enforcing section 504. The funding agencies will be enforcing both title II and section 
504, however, for recipients that are also public entities. 

11-9.2000 Complaints. A person or a specific class of individuals or their representative 
may file a complaint alleging discrimination on the basis of disability. 

What must be included in a complaint? First, a complaint must be in writing. Second, it 
should contain the name and address of the individual or the representative filing the 
complaint. Third, the complaint should describe the public entity's alleged discriminatory 
action in sufficient detail to infonn the Federal agency of the nature and date of the 
alleged violation. Fourth, the complaint must be signed by the complainant or by 
someone authorized to do so on his or her behalf. Finally, complaints filed on behalf of 
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classes or third parties shall describe or identify (by name, ifpossible) the alleged victims 
of discrimination. 

Is there a time period in which a complaint must be filed? Yes. A complaint must be 
filed within 180 days of the date of the alleged act(s) of discrimination, unless the time 
for filing is extended by the Federal agency for good cause. As long as the complaint is 
filed with any Federal agency, the ISO-day requirement will be considered satisfied. 

Where should a complaint be filed? A complaint may be filed with either-
1) Any Federal agency that provides funding to the public entity that is the subject of the 
complaint; 
2) A Federal agency designated in the title II regulation to investigate title II complaints; 
or 
3) The Department of Justice. 

Which are the designated Federal agencies and what are their areas of responsibility? 
The eight designated Federal agencies, the functional areas covered by these agencies, 
and the addresses for filing a complaint are the -
6) Department of Justice: All programs, services, and regulatory activities relating to 
law enforcement, public safety, and the administration of justice, including courts and 
correctional institutions 

How wiD complaints be resolved? The Federal agency processing the complaint will 
resolve the complaint through informal means or issue a detailed letter containing 
findings of fact and conclusions of law and, where appropriate, a description of the 
actions necessary to remedy each violation. Where voluntary compliance cannot be 
achieved, the complaint may be referred to the Department of Justice for enforcement. In 
cases where there is Federal funding, fund termination is also an enforcement option. 

If a public entity has a grievance procedure, must an individual use that procedure 
before filing a complaint with a Federal agency or a court? No. Exhaustion of a public 
entity's grievance procedure is not a prerequisite to filing a complaint with either a 
Federal agency or a court. 

Must the complainant file a complaint with a Federal agency prior to filing an action in 
court? No. The ADA does not require complainants to exhaust administrative 
remedies prior to instituting litigation. 

Are attorney's fees available? Yes. The prevailing party (other than the United States) in 
any action or administrative proceeding under the Act may recover attorney's fees in 
addition to any other relief granted. The "prevailing party" is the party that is successful 
and may be either the complainant (plaintiff) or the covered entity against which the 
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action is brought (defendant). The defendant, however, may not recover attorney's fees 
unless the court finds that the plaintiff's action was frivolous, unreasonable, or 
without foundation, although it does not have to find that the action was brought in 
subjective bad faith. Attorney's fees include litigation expenses, such as expert witness 
fees, travel expenses, and costs. The United States is liable for attorney's fees in the same 
manner as any other party, but is not entitled to them when it is the prevailing party. 

9. Biscaro v. Stern (2010) 18 Cal.App.4tb 702 - Structural Error 

Referring to Rule 1.100 (ADA Accommodations) of the California Rules of Court, the 
Court of Appeal stated that the underlying policy of the rule "is to acknowledge and 
address disabilities of people who come before the court, thereby ensuring "equal and 
full access to the judicial system." 

We now turn to whether appellant must show he was prejudiced. From as far back as 
1872, a fundamental precept in California is that in civil cases only prejudicial error is 
reversible. (Code Civ. Proc., § 475. See Cal. Const., art. VI, § 13.) Nevertheless, some 
errors in civil cases remain reversible per se, primarily when the error calls into question 
the very fairness of the trial or hearing itself. (See 9 Witkin, Cal. Procedure (5th ed. 2008) 
Appeal, § 456, pp. 511-513.) The sole published decision to interpret rule 1.100 suggests 
that wrongful denial of an accommodation is structural error that does not require 
prejudice for reversal. 

The present case, which involves not a denial of the motion but a failure to rule on it, 
presents an even stronger argument for structural error. 
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ADA Title II Guidance from the U. S. Department of Justice is 
Instructive to Participants in the Limited Conservatorship System 

by Thomas F. Coleman 
January 16. 20 17 

Title II of the Americans with Disabili ties Act 
prohibits public entities from di scriminating on 
the basis of disability aga inst recipients of the 
services of such entities. Title II applies to state 
and local government enti ties. including state and 
loca l courts. The service that courts provide is 
the administration of justice. T itl e II requires 
public cnti tics to modify policies and practices. 
when appropri ate, to provide necessary accom
modations to people with di sabiliti es to ensure 
they have meaningful access to the services of 
such entities. 

The United States Dcpartment of Justi cc posted 
a Technical Assistance Publication on its website 
on January II , 20 17, to provide guidance to 
criminal justice agencies on how to comply with 
Title 11 of the ADA in the admini stration of their 
programs and del ivery of their serv ices. Much of 
what is said in that publication is releva nt to the 
administration of justice by courts and ancillary 
personnel (court investigators, court-appoi nted 
attorneys. and guardians ad litcm) in conservator
ship proceed ings. As a res ult, I am prov iding 
some excerpts from that publication here. with 
comments on how they are relevant to the need 
for compliance with the ADA in the adm inistra
tion of justice. and provision ofl egal services. in 
limited conservatorship proceedings . 

Application of T itle II to Public Entities 

Quote: "Title II of the Ameri cans with Di sabili
ties Act (ADA) protects individuals with mental 
health disabilities and inte llectual and develop
mental disabilities (liDO) from di scrimination 
within the criminal justice system. Pursuant to 
the ADA. state and loca l government criminal 
justice cntitics-including police. COllltS. prosc
cutors, public defensc attorneys, jails, juvenile 
justice. and correct ions agencies- must ensure 
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that people with mental hea lth di sabiliti es or 
liDO are treated eq ua ll y in the criminal justice 
system." 

Comment: Rep lace "criminal justi ce system" 
with " limited conservatorship system" and 
change "public defense attorneys" to "court
appointed attorneys" and the relevance of this 
mandate to judges and attorneys in the limi ted 
conservatorship system is clear. 

General Requirements 

Quote: "Titl e II of the ADA provides that no 
qualified individua l with a di sability shall , be
cause of that di sability, be excluded from pattici
pation in. deni ed the benefits of. or subj ected to 
di scrimination in the servi ces. programs. and 
activ itics of a ll state or loca l government entities, 
including law enforcement. corrections. and 
justice system entities. Such services, programs, 
and activiti es include: Interviewing and question
ing witnesses. victims, or parties, negotiating 
pleas, assess ing individuals for diversion pro
gra ms. conducting arraignment , setting bailor 
conditions of re lease. taking testimony. sentenc
ing, providing noti ces of ri ghts, dctcnl1ining 
whether to revoke probation or paro le. or making 
service referra ls, whether by prosecutors and 
public defense attorneys, courts, j uvenil e justice 
systems. pre-trial services, or probation and 
parole services ." 

COlllment: A conservatorship court is a justi ce 
system entity. An attorney appointed to represent 
a proposed conservatee is the equivalent of a 
public defense attorney. A court investigator is 
the equi va lent of a pre-trial serv ice provider or a 
probation service provider. Investigators and 
attorneys in conservatorship proceedings a lso 
conduct interviews. assess individuals. and 
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provide notices of rights. Attorneys also negoti
ate dispositions. Therefore, the ADA mandates 
mentioned in this guidance memo are applicable 
to similar services in limited conservatorship 
proceedings. 

Modifications and Accommodations 

Quote: "Under Title ll, state and local govern
ment entities must, among other obligations ... 
Make reasonable modifications in policies, 
practices, or procedures when necessary to avoid 
disability discrimination in all interactions with 
people with mental health disabilities or UDD_ 
unless the modifications would fundamentally 
alter the nature of the service, program. or activ
ity. The reasonable modification obligation 
applies when an agency employee knows or 
reasonably should know that the person has a 
disability and needs a modification, even where 
the individual has not requested a modification, 
such as during a crisis, when a disability may 
interfere with a person's ability to articulate a 
request." 

Comment: The need to make modifications of 
policies and practices in order to ensure meaning
ful participation in public services does not 
depend on a request from someone with a disabil
ity if a representative of a public entity knows the 
person has a disability and needs a modification. 
Judges, court investigators, and court-appointed 
attorneys in limited conservatorship proceedings 
know, by virtue of the allegations in a petition, 
that the proposed conservatee likely has serious 
cognitive and/or communication disabilities that 
require some form of accommodation in order for 
the person to participate in the proceeding in a 
meaningful way. They therefore have a duty to 
conduct an assessment of the person's needs and 
to develop a disability accommodation plan. 

Effective Communication 

Quote: "Under Title II, state and local govern
ment entities must, among other obligations ... 
Take appropriate steps to ensure that communica
tion with people with disabilities is as effective as 
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communication with people without disabilities, 
and provide auxiliary aids and services when 
necessary to afford an equal opportun ity to partic
ipate in the entities' programs or activities. Even 
when staff take affirmative steps to ensure effec
tive communication, not everyone will under
stand everything in the same way and there will 
necessarily be a spectrum of comprehension 
across the population based on lnany factors, 
including but not limited to age, education, 
intell igence, and the nature and severity of a 
disability. Public entities are not required to take 
any action that would result in a fundamental 
alteration in the nature of a service, program_ or 
activity, or undue financial and administrative 
burdens." 

Comment: The very nature of conservatorship 
proceedings involves the need to assess a per
son's capacity to make decisions and to care for 
his or her own basic needs. By definition, the 
people who are intended to receive the benefit of 
judicial and legal services in these proceedings 
are individuals with cognitive and communica
tion disabilities. Therefore_ it cannot be reason
ably argued that providing the necessary supports 
and services needed for effective communication 
would fundamentally alter the nature of the 
service. i.e., the administration of justice. Maxi
mizing the potential for effective conlmunication 
with proposed conservatees may be difficult, but 
it is essential to do so in order to interview and 
assess the intended beneficiaries of these judicial 
and legal services. 

Training 

Quote: "Appropriate training can prepare person
nel to execute their ADA responsibi lities in a 
manner that ... respects the rights of individuals 
with disabilities; ensures effective use of criminal 
justice resources; and contributes to reliable 
investigative and judicial results." 

Comment: Training of judges, investigators .. and 
court-appointed attorneys is also necessary in the 
limited conservatorship system so they can 
execute their ADA responsibilities. 
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Analysis of Policies and Practices 

Ouote: "Criminal justi ce entities have rev iewed 
their policies, practices, procedures, and standing 
orders to ensure that they do not di scriminate 
against people with mental hea lth disab ilities or 
IIDD. For example , entiti es have collected. 
aggregated, and analyzed data regarding indi vidu
als served by the entity and outcomes to deter
mine whether people with di sabili ties are sub
jected to bias or other di scrimination. Where 
potentia l discrimination has been fo und, entities 
have taken necessary corrective measures. such 
as revising polic ies and procedures; refinin g 
quality assurance proeesses; and implementing 
training." 

Comment: In some states the judieial branch has 
establi shed a statewide task force or adv isory 
committee to review policies and practiccs ill 
guardi anship or conservatorship systems. For 
example. thi s has occurred in Pennsylvani a, 
Nevada, Washington, and some other states. 
However, to my knowledge none of these entiti es 
has included a rcview of the compliance or 
noncompli ance of the system with the ADA. The 
Cali fo rni a State Bar has recentl y shown an inter
est in access to justice for individuals with di s
abiliti es in the limited conservatorshi p system. 
However it has not yet proposed a formal acti on 
plan to assess and address thi s issue. 

Observations and Conclusions 

A search of the wcbs ite of the U.S. Dcpartmcnt 
of Justice fo r infonnation or publicati ons on the 
ADA and guardi anship or conservatorship pro
ceedings yields no results. Apparentl y, the DOJ 
has not yet issued any guidance memos or techni 
cal assistance manuals on thi s topic. 

A DOJ website search also turned up no resul ts 
for complaints filed aga inst state or loca l agen
cies that admini ster such proceedings. No litiga
ti on by the DOJ or settlement agreements on thi s 
topic can be found on its website. 

J am aware of one formal investigati on whi ch 

-3-

was opened by the DOJ and which is pending. It 
was fi led against the Los Angeles Superi or Couli 
by my own organi zati on - Spectrum Institute
for ADA violations involving the voting rights of 
people with deve lopmental di sabiliti es in limited 
conservatorship proceedings. 

I am also aware of a second complaint against the 
Los Angeles Superior Court - a lso filed by 
Spectrum Institute - for ADA violati ons due to 
deficient lega l services by court-appointed attor
neys in limited conservatorshi p proceedings . The 
complaint names the court as the source of the 
problem since it is the court that appoints the 
attorneys and mandates their training. It also 
hi ghlights the lack of quali ty assurance controls 
by the local enti ty that funds the legal services, 
and the lack of standards by the state enti ty that 
promulgates rul es for lega l proceedings . 

That complaint was fi led in June 20 15 and has 
been pend ing with the DOJ for 18 months now. 
The DOJ has placed considerable resources into 
the in vesti gati on of thi s complai nt. However, 
therc has been no indicati on yet as to what. if 
any, responsive action it may take. 

Thc applicati on of the ADA to guardi anship and 
conservatorship proceed ings is a topic that needs 
furthcr development. Litt le attention has been 
given to people with inte ll ectual and develop
mental disabilities and how to ensure they have 
acccss to justice in these proceed ings . 

Until there is formal action taken by the DOJ - in 
the form of investi gations, sett lcments, litigati on, 
guidance memos. or techni ca l assistance manuals 
- partic ipants in the limited conservatorshi p 
system may find instruction in other relevant 
publicati ons and materials. This is one ofthcm. 

Thom as F. Coleman 
Lega l Director, Spectrum Institute 

www .spec tru m inst itut c .org 
tom co lem a n@spectrum instilllte. 0 rg 
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The ADA and Guardianship Courts 

Excerpts from DOJ and H HS Jo int Guidance to Co urts 
in Child Welfare Proceedings, With Comments on 

Their Application to Adult Guardianship Proceedings 

In August 20 15, the Uni ted States [)epartment of Justice and the [)epartment of Il ea lth and Iluman 
Serv ices issued a joint memo to provide guidance to court systems and other public entities invo lved 
in child welfare proceedings involving parents wi th di sabilities. Thejoint memo explains how the 
Americans with Disabilities Act and Section 504 of the Rehabilitation Act apply to such 
proceedings. https:ffwww.ada.!!ovfdojhhs ta/chi ld welfareta.html 

Thi s commentary focuses on specifi c provisions of the joint memo and explains how the gui dance 
is equally applicable to court systems and adult protective service agencies interacting with people 
with di sabili ties who arc invo lved in adu lt guard ianship proceedings. 

The DOJ has not yet issued an ADA guidance memo specifically addressing adu lt guardianship 
proceed ings. Therefore, until such guidance is publi shed, guardianship courts can find indirect 
advi ce about their ADA obligations in guidance memos issued by the DOJ for other types of eOllli 
proceedings. This is one such guidance memo. Another is a memo to courts and law enforcement 
agencies involved in criminal proceedings. http: //disabi li tyandabuse.orgldoj-gui dance-memo. pdf 
Spectrum Institute used that memo as the basis fo r another commentary about ADA obligations of 
guardianship courts. http://d isabilityandabuse.orgldo j-!!uidance-and-maryland.pdf 

Overview of Legal Requirements 

Tille /I oI/he ADA 

Quote: 'Titl e 1I of the ADA provides that no qualifi ed individual with a di sabi lity shall , by reason 
of such di sabi lity. be excluded from parti cipati on in or be deni ed the benefits of the services. 
progra ms, or acti vities of a public entity, or be subj ected to di scrimination by such entity. 12 Title 
11 of the ADA appli es to the services. programs. and activities of all state and loca l governments 
throughout the Un ited States. including child welfare agencies and court systems . 13 The "services. 
programs, and activ ities" provided by public entiti es include, but arc not limited to, investigations, 
assessments. provision of in-home serv ices. removal of children from their homes. case planning 
and servicc planning. visitation, guardianship. adoption. foster care. and reunifi cation services. 
"Services, programs, and activities" also extend to child welfare hearings, custody hearings, and 
proceedings to tenninate parenta l ri ght s." (Emphasis added) 

Comment: The requircmcnts of Title II apply to a ll court systems and a ll welfare agencies whether 
th e service involves children or ad ults wi th di sabilities. The ADA applies to all guardi anship 
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proceedings whether the ward or proposed ward is an adult or a child. Therefore the mandates of 
the ADA apply to court systems, investigations, assessments, case planning, service planning, and 
visitation of adults with cognitive and communication disabilities who find themselves as voluntary 
or involuntary participants in adult guardianship proceedings. 

Section 504 of the Rehabilitation Act 

Quote: "Section 504 provides that no qualified individual with a disability shall. by reason of such 
disability, be excluded fron1 participation in or be denied the benefits of the services, programs, or 
activities of any entity that receives Federal financial assistance, or be subjected to discrimination 
by such entity.14 Federal financial assistance includes grants. loans, and reimbursements from 
Federal agencies, including assistance provided to child welfare agencies and the courts. 15 An entity 
can be a recipient of Federal financial assistance either directly or as a sub-recipient.16 Section 504 
applies to all of the operations of agencies and sub-agencies of state and local governments, even if 
Federal financial assistance is directed to one component of the agency or for one purpose of the 
agency.I7 Recipients of Federal financial assistance rnust agree to comply with Section 504. and 
generally other civil rights laws, as a condition of receiving Federal financial assistance. I 8" 

Comment: Many if not n10st state and local courts receive federal funding of some sort. As a 
condition of receiving such funds, the courts have agreed to abide by the requirements of Section 504 
in all of their services. Guardianship proceedings are a service provided by court systems. As a 
result, the courts are required by follow the mandate of Section 504 - a parallel law to the ADA. 

Application 

Quote: "A child welfare agency or court may not. directly or through contract or other arrangements, 
engage in practices or methods of adillinistration that have the effect of discriminating on the basis 
of disability, or that have the purpose or effect of defeating or substantially impairing 
accomplishment of the objectives of the child welfare agency's or court's program for persons with 
disabilities.19 Under these prohibitions, a child welfare agency could be responsible for the 
discriminatory actions of a private foster care or adoption agency with which it contracts when those 
actions arc taken in fulfillment of the private entity's contractual obligations with the child welfare 
agency." 

Comment: A guardianship court may not directly violate the mandates of the ADA or Section 504, 
nor may it escape fulfilling its Title II responsibilities as a public entity by delegating authority to 
individuals, organizations. or agencies through contracts or other arrangements. If the court 
authorizes actions of agents through delegation of authority - such as court investigators, guardians 
ad litem. capacity assessment professionals. or court-appointed attorneys - the court is responsible 
for ensuring that the actions of these agents comply with the ADA and Title n. Such responsibility 
can be fulfilled by adopting ADA-compliant performance standards for these agents, making sure 
they are appropriately trained in how to comply with the ADA. and by implementing an effective 
monitoring mechanism to ensure the training and services of these agents are in conformity with the 
requirements of the ADA and Section 504. A court cannot delegate authority to such agents and by 
doing so absolve itself of its duty to ensure that people with disabilities have meaningful 
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participation in their cases, including Ineaningful and eITective cOlnmunication with the court and 
its appointed agents. 

Individualized Treatment alld Equal Opportunity 

Quote: "Two principles that are fundamental to Title II of the ADA and Section 504 are: (I) 
individualized treatment; and (2) full and equal opportunity." 

Quote: "Individualized treatlnent. Individuals with disabilities lllust be treated on a case-by-case 
basis consistent with facts and objective evidence.20 Persons with disabilities may not be treated 
on the basis of generalizations or stereotypes.21 " 

Quote: "Full and equal opportunity. Individuals with disabilities must be provided opportunities to 
benefit from or participate in child welfare programs, services, and activities that are equal to those 
extended to individuals without disabilities.22 This principle can require the provision of aids, 
benefits. and services different from those provided to other parents and prospective parents where 
necessary to ensure an equal opportunity to obtain the same result or gain the same benefit, such as 
family reunification.23" 

Quote: "Under Title II of the ADA or Section 504. in some cases, a parent or prospective parent with 
a disability may not be appropriate for child placement because he or she poses a significant risk to 
the health or safety of the child that cannot be eliminated by a reasonable modi fi cati on. 27 This 
exception is consistent with the obligations of child welfare agencies and courts to ensure the safety 
of children. However. both the ADA and Section 504 require that decisions about child safety and 
whether a parent or prospective parent represents a threat to safety must be based on an 
individualized assessment and objective facts, including the nature, duration. and severity of the risk 
to the child, and the probability that the potential injury to the child will actually occur.28 In 
addition, if the risk can be eliminated by a reasonable modification of policies, practices, or 
procedures, or by the provision of auxiliary aids or services. the child welfare agency must take such 
mitigating actions.29 A public entity may inlpose legitimate safety requirements necessary for the 
safe operation of its services, programs, or activities, but they may not be based on stereotypes or 
generalizations about persons with disabilities.30" 

Comment: In order for courts and agents appointed by the court to provide individualized treatment 
and a full and equal opportunity to participate in the guardianship proceeding, they 111USt be properly 
educated about the specific disabilities of the respondent or ward, know how to effectively 
communicate with the adult in question. and ensure that the adult has received an individualized 
assessment of capacity to make decisions in each of the relevant areas of concern by a professional 
who is qualified to make such an assessment. The court or its agents may only restrict the rights of 
the respondent or ward based on such aSSeSSl1lents and on objective facts - not assumptions or 
generalizations. Such assessments take time and cost money. Finding qualified professionals to 
conduct such assessments nlay not be easy, especially in areas of a state where such professionals 
are hard to find. The fact that compliance with the ADA is not easy, however, does not authorize 
noncompliance. 
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QUESTIONS AND ANSWERS 

1. What are the basic requirements of ADA Title II and Section 504? 

Quote: "Under the ADA and Section 504. programs cannot deny people with disabilities an 
opportunity to participate,33 and must provide people with disabilities with meaningful and equal 
access to programs, services, and activities.34 " 

Quote: "Moreover, progralus luust provide reasonable 11l0difications in policies, practices, and 
procedures when necessary to avoid discrimination;38 and must take appropriate steps to ensure that 
communications with applicants. participants, luembers of the public, and companions with 
disabilities are as effective as communications with others through the provision of auxiliary aids 
and services.39" 

Comment: A guardianship court must take steps to ensure that a respondent or ward who has 
cognitive or communication disabilities has meaningful participation in court proceedings - both 
inside and outside of the courtroom. When a guardianship petition or notice of hearing is filed, the 
court is placed on notice that a respondent in the proceeding has disabilities that may impede him 
or her from having equal access to the adtninistration of justice. In order to maximize the potential 
for meaningful participation in the proceeding, the court must rely on its employees and appointed 
agents to conduct an ADA needs assessment of the individual in question. Based on an 
individualized assessment, the court and its agents can develop a plan to ensure that communications 
with the individual are as effective as reasonably possible. 

2.Who is considered a person with a disability under Title II of the ADA and Section 504? 

Quote: "The ADA and Section 504 protect the rights of individuals with disabilities.40 

Quote: "Congress has tnade clear that the definition of disability in the ADA and Section 504 is to 
be interpreted broadly.43 

Quote: "Even if an individual's substantially limiting impairment can be mitigated through the use 
of medication; medical supplies, equiplnent, and devices; learned behavioral or adaptive neurological 
modifications; assistive technology (e.g. a person with a hearing disability who uses hearing aids that 
substantially restores the sense of hearing); or reasonable Inodifications to policies, practices, or 
procedures, the individual is still protected by the ADA and Section 504.44 The ADA and Section 
504 also apply to people who have a record of having a substantial impairment (e.g., medical, 
military, or employment records denoting such an impainnent), or are regarded as having such an 
impainnent, regardless of actually having an impainnent.45" 

Comment: Respondents and wards in guardianship proceedings are protected by the ADA since they 
have actual or perceived disabilities that impair major life functions. The filing of a petition or 
notice of hearing puts the court and its personnel and agents on notice that the respondent or ward 
has a significant disability that is impairing his or her ability to understand or communicate. 
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3.Who do Title 11 of the ADA and Section 504 protect in child welfare programs? 

Quote: "Title II of the ADA and Section 504 protect qualified individuals with disabilities, which 
can include children, parents, legal guardians, relatives, other caretakers, foster and adoptive parents, 
and individuals seeking to become foster or adoptive parents~ from discrimination by child welfare 
agencies and courts.49" 

Comment: Whether a person with an actual or perceived cognitive or communication disability is 
a petitioner or respondent, a proposed ward or conservatee or an adjudicated ward or conservatee, 
the individual in question is protected by Title II of the ADA and Section 504. 

4. What types of child welfare programs and activities are covered by these laws? 

Quote: "All activities of child welfare agencies are covered by Title II and Section 504, including 
removal proceedings and agencies' programs and activities must not discriminate on the basis of 
disability. ,~ 

Quote: "Title II covers all of the programs, services, and activities of state and local governments, 
their agencies, and departments. 54 Sinlilarly~ Section 504 applies to all of the activities of agencies 
that receive Federal financial assistance. 55 Therefore, all child welfare-related activities and 
programs of child welfare agencies and courts are covered. including~ but not limited to, 
investigations, witness interviews, assessments, removal of children from their homes, case planning 
and service planning, visitation, guardianship, adoption, foster care, reunification services, and 
family court proceedings. Title II and Section 504 also make child welfare agencies responsible for 
the programs and activities of private and non-profit agencies that provide services to children and 
families on behalf of the state or municipality.56 

Comment: All activities of guardianship courts and employees and agents of such courts are covered 
by Title II of the ADA and Section 504. Such activities include investigations, witness interviews, 
assessments, case planning and service planning, advocacy and defense services, and court 
proceedings. 

5.Do Title II and Section 504 apply to the programs, services, and activities of family courts? 

Quote: "Yes. State court proceedings, such as termination of parental rights proceedings, are state 
activities and services for purposes of Title 11.57 Section 504 also applies to state court proceedings 
to the extent that court systems receive Federal financial assistance.58 

Quote: "Title II and Section 504 require court proceedings to be accessible to persons with 
disabilities, and persons with disabilities lnust have an equal opportunity to participate in 
proceedings.59 " 

Quote: "Courts are required to provide auxiliary aids and services when necessary to ensure effective 
communication, unless an undue burden or fundamental alteration would result.60" 
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Quote: "Like child welfare agencies, courts lnust also Inake reasonable rnodifications to policies~ 
practices, and procedures where necessary to avoid discrimination on the basis of disability.61 For 
example, it may be necessary to adjust hearing schedules to acconlnlodate the needs of persons with 
disabilities, if the need for the adjustnlent is related to the individual"s disability. Or it Inay be 
necessary to provide an aide or other assistive services in order for a person with a disability to 
participate fully in a court event.62 Such assistance should be provided unless doing so would result 
in a fundamental alteration.63" 

Con1ll1ent: Guardianship court proceedings, like child welfare court proceedings, are considered 
services of a public entity governed by Title II of the ADA and Section 504. 

6.00 Title II and Section 504 apply to private contractors of child welfare agencies and courts? 

Quote: "Yes. Title II prohibits discrimination in child welfare programs and services when those 
services are provided by contractors.64 Section 504 prohibits discrimination in child welfare 
programs receiving federal financial assistance. including programs receiving federal financial 
assistance operated by private entities under contract with child welfare agencies.65 Accordingly, 
to the extent that courts and agencies contract with private agencies and providers to conduct child 
welfare activities, the agencies should ensure that in the performance of their contractual duties 
contractors comply with the prohibition of discrimination in Title II and Section 504.66" 

Comment: The direct role of judges in guardianship proceedings is linlited to activities inside of the 
courtroom. However, both pre-adjudication and post-adjudication, most activities occur outside of 
the courtrooIn through the actions of court investigators. professionals who conduct assessrnents, 
guardians ad litem, guardians, and court-appointed attorneys. Because such individuals are 
employed by or appointed by the court to perform these services, they are also covered by Title II 
of the ADA and Section 504. 

7.What is a reasonable modification? 

Quote: "Under Title II of the ADA and Section 504, child welfare agencies and courts must make 
changes in policies, practices. and procedures to accommodate the individual needs of a qualified 
person with a disability, unless the change would result in a fundamental alteration to the nature of 
the program." 

Comment: Judges, court personnel, and agents appointed by the court must take whatever steps are 
reasonably necessary to ensure that the respondent or ward has meaningful participation in his or her 
case. Generally the first step would be to appoint an attorney to provide advocacy and defense 
services for the individual- an attorney whose primary duty is to ensure that the rights of the client 
are protected~ including his or her rights under the ADA. In order to comply with the ADA.court
appointed attorneys and other court personnel and agents must receive training in what the ADA 
requires of them. Compliance with the ADA is not discretionary and may not be left to chance. 
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8. What does it mean to provide effective communication? 

Quote: "Child welfare agencies and courts are required to take appropriate steps - including the 
provision of appropriate auxiliary aids and services - where necessary to ensure that indi viduals with 
communication disabilities understand what is said or written and can communicate as effectively 
as individuals without disabilities.68" 

Quote: "In order to be effective, auxiliary aids and services must be provided in a timely manner and 
in such a way as to protect the privacy and independence of the individual with a disability.74" 

Comment: The first step to ensure effective cOlnnlunication between a respondent or ward and the 
court or agents of the court would be to appoint an attorney to represent the respondent or ward in 
the proceeding. The attorney would ensure that an ADA needs assessment is conducted so that 
appropriate supports and services can be provided to help the litigant understand the proceeding and 
effectively give and receive communications with the judge, court personnel, and all appointed 
agents. 

9. What steps are child welfare agencies required to take to ensure that parents and 
prospective parents with disabilities involved with the child welfare system have an equal 
opportunity to participate in and benefit from their programs and activities? 

Quote: "Title II and Section 504 require that agency staff refrain from basing assessments, services, 
or decisions on assumptions. generalizations. or stereotypes about disability. 

Quote: "Agencies should take steps to ensure, for example, that investigators, social workers, 
supervisors, and others base their assessments of and decisions regarding individuals with disabilities 
on actual facts that pertain to the individual person, and not on assumptions. generalizations, fears, 
or stereotypes about disabil ities and how they might manifest. The child welfare agcncy' s obligation 
to ensure individualized assessments applies at the outset and throughout any involvement that an 
individual with a disability has with the child welfare system." 

COlnmenl: The ADA requires thaL adults with disabilities who are involved in guardianship 
proceedings receive individualized assessments by qualificd professionals. These assessments must 
address which rights should be retained as well as which areas of decision-making should be 
transferred to a guardian. Such an assessment must also address the issue of less restrictive 
alternatives that may be viable with ancillary supports and services. Capacity and alternatives to 
guardianship are issues at the very core of a guardianship proceeding. Individualized assessments 
by qualified professionals nlust be a part of each and every guardianship proceeding in order for the 
proceeding to comply with Title II of the ADA. 

Quote: "Child welfare agencies should take steps to ensure that their obligations under Title 11 and 
Section 504 are met by reviewing the following: existing policies. practices. and procedures; how 
the agency actually processes cases; the agency's licensing and eligibility requirements for foster 
parents and guardians; and whether there are staff training or professional development needs." 
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Comment: A court is not fulfilling its Title II responsibilities unless it has assessed its own policies 
and procedures to ensure they are complying with Title II requirements. Most courts do not 
acknowledge that the ADA applies to guardianship proceedings and to all of the official participants 
in the proceedings. Without such an acknowledgment, there will not be a Dlcaningful assessment 
of court policies and practices to detennine if they are in fact complying with the ADA. 

10. When a child welfare agency or court provides or requires an assessment of a parent during 
the processing of the child welfare case, what do Title II and Section 504 require regarding the 
assessment? 

Quote: "Title II and Section 504 require that assessments be individualized.84 An individualized 
assessment is a fact-specific inquiry that evaluates the strengths, needs, and capabilities of a 
particular person with disabilities based on objective evidence. personal circumstances. demonstrated 
competencies, and other factors that are divorced from generalizations and stereotypes regarding 
people with disabilities. Child welfare agencies and courts may also be required to provide 
reasonable modifications to their policies. practices. or procedures and/or appropriate auxiliary aids 
and services during assessments to ensure equal opportunities for individuals with disabilities. 

Comment: The same requirements for individualized assessments that are discussed above in 
connection with child welfare court proceedings also apply to adult guardianship proceedings. 

16.What can individuals do when they believe they have been subjected to discrimination in 
violation of Title U or Section 504? 

Quote: "An aggrieved person may raise a Title II or Section 504 claim in child welfare proceedings. 
Additionally, subject to certain limitations. an aggrieved person may pursue a complaint regarding 
discrimination in child welfare services. programs. or activities under Titlc II or Section 504 in 
federal court. 92" 

Quote: "Aggrieved individuals may also file complaints with I-Il-IS and DOJ. HHS and DOJ also 
have authority to initiate compliance review investigations of child welfare agencies and courts with 
or without receiving a complaint. If an investigation of a c0111plaint or a compliance review reveals 
a violation, HHS or DOJ may issue letters of findings and initiate resolution efforts.93 DOJ may 
initiate litigation when it finds that a child welfare agency or court is not in compliance with Title 
ll. HHS may also refer cases to DOJ for litigation where a violation is found and is not voluntarily 
resolved.94 

Quote: "Title II and Section 504 allow for declaratory and injunctive relief, such as an order from 
a court finding a violation and requiring the provision of reasonable modifications. Title 11 and 
Section 504 also allow for compensatory damages for aggrieved individuals. Individuals who 
prevail as parties in litigation may also obtain reasonable attorney's fees, costs, and litigation 
expenses. 95 

Quote: "Under Section 504. remedies also include suspension and termination of Federal financial 
assistance, the use of cautionary language or attachment of special conditions when awarding Federal 
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financial assistance, and bypassing recalcitrant agencies anu providing Federal financial assistance 
directly to sUb-recipients.96" 

Comment: A complaint may be filcd against a court, or against agcnts who have assumcd 
responsibilities delegated to them by a court in a guardianship proceed ing for violations of Title 1I 
of the ADA or Section 504. An objcction may be filcd with the court or a complaint for systemic 
violations may bc filcd with thc statc court systcm. An appcalmay be filed with an appellate court. 
ADA violations may be considered structural error that makes the judgement or order of the court 
reversible per sc. An individual or class-based complaint may be filed with the DOJ against an 
individual court entity or against the state court system as a whole if the violation is based on 
statewide policies and practices of the court system. Thc DOJ may also initiate an investigation on 
its own motion if it learns of an individual or class-oriented violation . 

Additional Resources 

For more information about the ADA and Section 504, yOll may call the DOJ's toll-free ADA 
infoffilation line at 800-514-0301 or 800-514-0383 (TOO), or access its ADA websitc at 
www.ada.gov. For more information about the responsi bilities of child welfare agencies under the 
ADA and Rehabilitation Act, see " DOJ/HHS Joint Letter to Massachusetts Department of Children 
and Families," atwww.ada.gov/new.hhn . For more infonnation abolltTitle II of the ADA, including 
the Title II Technical Assistance Manual and Revised ADA Requirements: Effective 
Communication, sec www.ada.gov/ta-pubs-pg2.htm. 

Information about filing an ADA or Section 504 complaint with DOJ can be found at 
www.ada.gov/filinLcomplaint.htm. lndividuals who believe they have been aggrieved under Title 
II or Section 504 should file complaints at the earliest opportunity. 

Endnotes are found in the original join memo. 

Published by Spectrum Institute 

February 16, 2018 

http:// spectru millstitu te.o rg/gu ardialls hip/ 

Email: tomcoleman@spectruminstitute.org 
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Limited Conservatorships and the Denial of Access 
to Justice: Who is Responsible under the ADA? 

A Suggested Focus of Inquiry for the U.S. Department of Justice 

By Thomas F. Coleman 

Limited Conservatorship Proceedings 

1. Limited consetvatorships are legal proceedings initiated because someone believes that an adult 
who has an intellectual or developmental disability is unable to care for his or her basic needs due 
to an incapacity to make major life decisions. 

2. A petition to place the person under a conservatorship is generally filed by a parent or relative 
who asks the probate court to give them or another designated person the authority to make such 
decisions for the adult in question. 

3. The petition is setved on the adult who is then required to respond. The adult becomes an 
involuntary litigant. Due to cognitive and conununication disabilities. the adult is not able to defend 
himself or herself or to participate in the proceedings in a meaningful way without assistance. 

The Americans with Disabilities Act 

4. Title II of the Americans with Disabilities Act (ADA) and Section 504 of the Rehabilitation Act 
of 1973 require public agencies, including courts, to take necessary steps to ensure that people with 
disabilities have meaningful access to the services they offer. The service offered by courts is the 
administration of justice. Section 504 applies mandates similar to the ADA to public agencies that 
receive federal funds. Most courts receive some federal funding. 

5. Generally a public agency must modify its normal policies or provide an accommodation to a 
person with a disability upon request. However, when the agency knows that the person has a 
disability and that the nature of the disability precludes or impedes them fronl making a request for 
an accommodation, the agency has an affirmative duty to assess the situation and provide an 
accommodation without request. 

6. The type of accommodation provided to the person must be sufficient to enable the person to have 
access to the services and to participate in the services in a meaningful manner. A violation of the 
ADA and Section 504 occurs when the supports and services provided to someone with a disability 
are not sufficient to give the person meaningful access to the services of the agency. 

7. The only significant accommodation that California courts provide to proposed limited 
consetvatees to give theln access to justice in these proceedings is the appointment of an attorney. 
Since they cannot represent themselves, these involuntary litigants depend on their court-appointed 
attorney to advocate for their wishes and to defend their rights. 

8. The administration of justice in these cases is a process of deciding whethcrthe allegations of the 
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petition are true~ whether they are supported by clear and convincing evidence .. whether there are less 
restrictive alternatives to conservatorship, whether the person nominated to act as conservator is 
qualified .. and whether that person is the best choice for conservator. The adult does not have 
meaningful access to justice unless the process that is required by law is actually followed. The adult 
is completely dependent on the court-appointed attorney to ensure that constitutional and statutory 
requirements for conservatorship proceedings are followed by all participants to the proceedings. 

9. Due process of law entitles the adult to effective assistance of counsel. To provide effective 
assistance, the attorney Inust: (a) have sufficient expertise to deal with issues involving cognitive and 
communication disabilities, capacity to make decisions, and constitutional and statutory rights of 
people with developmental disabilities; (b) obey ethical requirements of confidentiality and loyalty .. 
(c) conduct a thorough investigation of the sufficiency of the allegations and evidence in support of 
the petition; (d) develop evidence to rebut those allegations or to defend the retention of rights by 
the client; (e) file appropriate objections; (t) demand an evidentiary hearing when appropriate; and 
(g) assist the client in filing a notice of appeal to challenge errors by the trial court. If the attorney 
does not provide effective assistance .. the client has been denied meaningful access to justice as 
required by the ADA and Section 504. 

Evidence of ADA Violations by Attorneys 

10. Spectrum Institute has conducted a thorough investigation of the limited conservatorship system 
in Californi~ with a special focus on Los Angeles County. The investigation has yielded significant 
evidence that court-appointed attorneys are not providing their clients meaningful access to justice 
as required by federal disability laws. The investigation has also documented that the violations are 
not isolated instances by a few attorneys. Audits of cases show systematic violations by many 
attorneys - violations that are known to the court. The denial of access to justice for people with 
developmental disabilities in limited conservatorship cases is systemic. 

1 I. Three individual cases investigated by Spectnlm Institute in depth show the seriousness and 
wide range of ADA access-to-justice violations. The case of Michael Parisio involved allegations 
of abuse by his conservators. The court-appointed attorney failed to properly investigate the 
allegations. Michael eventually died. The case of Gregory Derner involved allegations that his 
court-appointed attorney failed to protect his social rights - the right to decide for himself who to 
socialize with and who to avoid. It was alleged that his attorney actually advocated against her client 
and violated ethical duties of loyalty and confidentiality. As a result of not having someone to 
advocate for him, Gregory is forced to visit regularly with a parent who he says he does not want 
to see and of whom he says he is afraid. He has been relegated to a life of social servitude. The case 
of Stephen Lopate involved allegations of numerous ADA violations by his appointed attorney. The 
attorney refused to allow Stephen, who was mostly nonverbal, to use his chosen method of 
communication by typing with partial assistance from a support person. The attorney initially 
dismissed Stephen's right to vote as "inconsistent with conservatorship." He violated client 
confidentiality and did not properly advocate for his client's wishes not to visit his father. 

12. The ADA violations in these cases are not isolated instances. Spectrum Institute conducted an 
audit of the performance of court-appointed attorneys in Los Angeles in dozens of other cases. The 
audit revealed that the attorneys did not conduct proper investigations and generally rushed the cases 
through the system. Many of them devoted only 4 or 5 hours to a case, from start to finish. They 
did not object to the failure of the regional centers to file capacity assessment reports on time. They 
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did not object to the failure of the court to appoint an investigator to objectively assess the need for 
a conservatorship or whether the proposed conservator was qualified or whether the home in which 
the conservatee would live was safe. The attorneys did not ask for an expert to be appointed to 
conduct an evaluation of their client's abilities. They did not use the resources of the regional 
centers to evaluate whether there were feasible alternatives to conservatorship for their clients. 

Evidence of Failure to Train Attorneys 

13. Under Section 504 and Title II of the ADA. the court has the responsibility to provide access 
to justice for litigants with cognitive and communication disabilities. In limited conservatorship 
cases. the court attempts to fulfill this obligation through the appointment of counsel for the litigant. 

14. Having extended an accommodation intended to provide access to justice for involuntary 
litigants with serious disabilities. the court has an obligation to ensure that the attorneys are qualified 
to represent clients with special needs. Appointing an unqualified attorney is not providing the 
litigant access to justice. Whether an attorney is qualified or not should not be left to chance. The 
court should know. in advance of the appointment. that the attorney has the necessary qualifications 
and experience to represent a client with cognitive and communication disabilities in a proceeding 
involving specialized legal, medical, and psychological issues. 

15. The Los Angeles County Superior Court purports to satisfy its Title II obligation by limiting 
appointments to attorneys who are listed on a Probate Volunteer Panel. To get on the PVP list and 
remain on the list, an attorney needs to attend trainings that are mandated by the court. The 
mandatory trainings have been delegated by the court to the Los Angeles County Bar Association. 

16. Spectrum Institute has audited the mandatory PVP trainings conducted by the bar association 
for the past several years. The trainings are seriously deficient. Many issues essential to effective 
assistance of counsel have never been addressed. Some senlinars have given misinfonllation to 
attorneys. Most of the legal, medical, and psychological issues inherent in effective advocacy have 
been absent from these trainings. The court is aware of what topics are covered or not, since judges 
participate in the planning of the trainings and attend the trainings. Thus, the court is responsible 
for the deficiencies. The court is aware that the attorneys have not received sufficient training to 
provide effective representation to clients with special needs in limited conservatorship proceedings. 

Agencies Responsible for These ADA Violations 

Los Angeles County Superior Court 

17. The Los Angeles County Superior Court has a responsibility to provide litigants with 
developmental disabilities access to justice in limited conservatorship proceedings. The court has 
attempted to fulfill this responsibility by appointing an attorney to represent these litigants. Although 
a public entity can delegate duties, this does not absolve the entity of its supervisory duties to ensure 
that the agent or contractor provides meaningful access to the services of the public entity. 

18. The Superior Court knows that conservatorship respondents cannot participate in the 
proceedings without the assistance of an attorney. The court knows that these litigants depend 
entirely on their court-appointed attorneys to ensure that the proceedings are conducted according 
to the mandates of the law. In other words. the court knows the litigants rely on their attorneys to 
make sure they are afforded due process. Due process is the service the court provides. 
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19. The court is aware that these litigants will not know whether or not their attorneys are giving 
them access to justice. The court also knows that the litigants are not able to complain about 
ineffective assistance of counselor to appeal when they are denied due process. Without effective 
assistance of counsel, the litigants are not given n1eaningful access to justice. Therefore, it is the 
responsibility of the court to adopt procedures to ensure the attorneys are qualified and that they are 
complying with performance standards that arc consistent with ADA requirements. 

20. The Los Angeles County Superior Court has not adopted training and perfonnance standards 
that are ADA compliant. There are no performance standards. The trainings mandated by the court 
are severely deficient. The deficiencies have been brought to the court's attention and yet the 
deficiencies have not been corrected. 

21. The court knows that the actual performance of the appointed attorneys is deficient. The 
attorneys submit a report in each case which is reviewed by a judge. An audit of dozens of such 
reports shows that the judges are aware that the attorneys are not performing activities essential to 
effective advocacy. The attorneys also submit fee claims in which they detail the services they have 
performed. The fee claims also alert the court as to services the attorneys did not perform. An audit 
of dozens of fee claims shows that the court is aware that attorneys are performing deficiently. 
Despite having such knowledge, the judges reappoint the attorneys with deficient perfonnances over 
and over again to new cases. 

22. The court is also creating a barrier to ADA-compliant performance by these attorneys by having 
adopted a local court rule that gives the attorneys a dual role. In addition to being an advocate for 
their clients, the attorneys are expected to "assist the court in the resolution of the matter to be 
decided." This rule creates a conflict of interest for the attorneys. Based on this secondary duty, 
attorneys are violating client confidences and acting in a manner that is disloyal to the client. The 
court has been asked by Spectrun1 Institute to rescind this rule but has failed to do so. 

County of Los Angeles 

23. The County of Los Angeles funds the legal services program that supplies attorneys for 
respondents in limited conservatorship proceedings. The court-appointed attorneys submit fee 
claims for their services, they are approved by the court, and the county then sends a check to the 
attorneys. The county has no quality assurance controls for the legal services program it funds. It 
simply pays the fees as ordered by the court. Attorneys with deficient performance are paid. There 
are no performance audits. The county does not monitor the training programs. 

24. The Board of Supervisors has a choice as to the method of providing legal services to 
conservatorship respondents. It can fund the PYP program operated by the court; or it can designate 
the Office of the Public Defender to represent these clients; or it can contract with a nonprofit 
organization to provide such legal services. Quality controls can be included in any of these options. 

25. The deficiencies of the PVP legal services program has been brought to the attention of the 
Board of Supervisors by Spectrum Institute. The supervisors were alerted that the program is 
violating the ADA rights of conservatorship respondents. The board was advised that the county is 
itselfviolating Section 504 and violating the ADA by funding an ADA-noncompliant legal services 
program with willful indifference to the harm being caused to conservatorship respondents. The 
Board of Supervisors has failed to take corrective action. 
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Judicial Council of California 

26. The Judicial Council of California is an agency within the judicial branch of government that 
was created by the California Constitution. Although the chairperson of the Judicial Council is the 
Chief Justice of California, the Council is an entity separate and distinct from the Supreme Court of 
California. It operates independently from the Supreme Court. 

27. The Judicial Council is responsible for enacting rules and creating standards governing the 
performance of attorneys and judges in legal proceedings in the trial and appellate courts. It has the 
authority to enact rules and standards regarding the training and performance of attorneys. 

28. The Judicial Council was alerted by Spectrum Institute of systemic deficiencies in limited 
conselVatorship proceedings. It was informed that these deficiencies violate due process as well as 
the ADA and Section 504. It was asked to adopt rules for training and performance standards for 
court-appointed attorneys in limited conservatorship proceedings. Despite having this information 
for over a year~ it has not taken action to develop such rules or standards. 

29. The Judicial Council is a public entity subject to Section 504 and Title 11 of the ADA. 

State Bar of California 

30. The State Bar of California is a public corporation. All licensed attorneys must be a member 
in good standing of the State Bar. As a public entity, the State Bar is subject to the mandates of 
Section 504 and Title II of the ADA. 

31. The State Bar has adopted rules of professional conduct that impose ethical and performance 
standards for licensed attorneys. It has adopted a system whereby clients can complain about 
violations of these standards. When complaints arc filed, the State Bar investigates them, and if a 
violation is found to occur, it imposes appropriate discipline and requires appropriate corrective 
action. 

32. Because of their cognitive and communication disabilities~ clients of court-appointed attorneys 
in limited conservatorship proceedings are not able to file complaints with the State Bar. This is 
something the State Bar knows or should know. As a result, the State Bar should have an alternative 
method of monitoring the performance of attorneys who represent such clients, especially when 
deficient performance comes to the attention of the State Bar through methods other than specific 
complaints by clients with special needs. 

33. Spectrum Institute has brought the problem of deficient performance of PVP attorneys to the 
attention of the State Bar on several occasions. The State Bar was asked to convene a task force to 
investigate the problem and recommend solutions. The State Bar did not respond to these requests. 
As a result, it is allowing the rights of litigants with developmental disabilities to be violated on a 
systematic basis without taking correction action, much less even investigating. 

34. The State Bar of California requires attorneys to show proof of at least 25 continuing education 
credits every three years in order have an active license to practice law. The State Bar decides which 
continuing education providers are allowed to give credits for seminars and educational programs. 

35. The State Bar has authorized the Los Angeles County Bar Association to give continuing 
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education credits to attorneys who attend educational pro!,'fams sponsored by the County Bar. The 
County Bar operates the training programs for PVP attorneys who are appointed by the Los Angeles 
County Superior Court to represent respondents in conservatorship cases. The court mandates that 
attorneys attend these programs in order to receive appointments to these cases. The court 
participates in the development of these programs and actively partic ipates in the seminars. Judges 
of the court show their approval of these seminars by entTusting thi s educational function to the 
County Bar, year after year. 

36. Spectrum Institute has brought to the attention of the State Bar the deficiencies with these 
seminars. lt has asked for an audit of the seminars that have been given over the past several years. 

Supreme Court of Ca lifornia 

37. The State Bar of California is an arm of the Supreme Court of Ca liforni a. The Supreme Court 
is the supervisory entity to which the State Bar is responsible. 

38. Spectrum Institute has brought to the attention of the Supreme Court tbe deficiencies of tbe 
training programs of the Los Angcles County Bar Associati on. It has alerted the court of its request 
that the State Bar audit these seminars as well as its previous request that the State Bar convene a 
Task Force 0 11 Access to Justice in Limited Conservatorship Proceedings. The court was asked to 
encourage the State Bar to convene such a task force and to monitor the response of the State Bar 
to the request for an audit of the PVP training program operated by the County Bar Association. 

Court-Appointed Attorneys 

39. Attorneys who arc appointed to represent cli ents with special needs in limited conservatorship 
proceedings themse lves have a responsibi lity under the ADA. Since they are agents of the court due 
to thei r appoi ntment by the court to represent these cli ents, the attorneys arc subject to Tit le JJ of the 
ADA. Their duti es under Title II - as a public agency - also stems ITom the fact that their services 
are paid for by public funds. The attorneys may also have ADA duti es pursuant to Title ill which 
governs public accommodations, including providers of lega l se rvices. 

40. The attorneys have a responsibili ty, under State Bar rules, not to acce pt a case for which they 
lack the necessary training or skill s. They have a duty, under state law as we ll as the ADA. to 
acquire the appropriate sk ills prior to taking such a case. Evidence shows a pattern that attorneys 
representing c li ents in limited conservatorship cascs do not have the necessary training and skills. 

4 1. In addition to thc complaint fil ed with the DOJ forthc class ofiimited conservatees, a complaint 
was also fil ed on bchalf of Mr. Gregory Dcmer. An inquiry into the perfornlance of Mr. Demer' s 
attorney could serve as the basis for a remedial template to instruct the entire panel of PVP attorneys. 

Thomas F. Co leman is the lega l director of Spectrum Institute. a nonprofit organization advocating 
for guardianship and conservatorship refornl. Spectrum Institute has fil cd compla ints with the U.S. 
Department of Justi ce regarding the denial of access to justice for people with developmental 
di sabilities in limited conservatorship proccedings in California. The focus of the complaints is the 
systematicall y deficient perfonnance of court-appointed attorneys in these cases. 

www.spectruminstitutc.org I tomco Ieman(a),spectrum ins i tute.org 
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The ADA and Ensuring Access to Justice in Probate 
Conservatorship Proceedings in Alameda County 

What Laws and Procedures Apply? 

The Americans with Disabilities Act prohibits 
discrimination on thc basis of disabili ty against 
employees, applicants for cmployment, and 
persons who rece ive the selv lces of 
government entities or private businesses. 
Tit lc I applies to private employers. Title II 
applies to state and local public cntities. T itle 
U I applies to public accommodat ions opcratcd 
by pri vate businesses o r nonprofi t 
organizations. 

Litigants with disabilities who are invo lved in 
pro bate conservatorship proccedings m 
Ca li fo rnia are recipients of governmcnt 
scrvices. They may also bc rec ipients of 
scrvices provided by private businesses or 
nonprofit o rganizations that are invo lved in 
these proeeedings . 

Government agencies who are or may be 
invo lved in pro bate co nsc rvato rship 
proceedings include the superior court and it s 
employees and agents, the county public 
defender, the county public guardian
conservator, and the county adult protective 
services. Nonprofit orga nizations that may be 
in vo lved m probate conservato rship 
procccdings include law firms such as Legal 
Assistancc for Seniors (LAS) and the Rcgional 
Center of the East Bay. Private businesses 
that may be invo lved include licensed 
professional fi duciaries who are appointed to 
act as conservators. 

Public entities have their own independent 
obligations undcr Title 11 of the ADA, as do 
privatc businesses and nonprofit orga nizations 
under Title Ill. However. as the Title III ADA 
Technical Assistancc Manual explains: "Where 
public and private entities act jo intly. the 
public entity must cnsure that the re levant 
requircments of Title II are met; and the 

private entity must ensure compliance with 
T itle III. " https://www.ada.gov/taman3.html 

Courts are public entit ies subject to the 
mandates of thc ADA. ( Tennessee v. Lane 
(2004) 541 U.S. 509) The dcpartments of the 
County of Alameda that perfonn limctions in 
conservatorship proceedi ngs arc a lso 
considered to be public enti t ies under Title II. 
https://www.ada.gov/taman2.html#II-I .2000 
Organizations such as LAS and the Regional 
Center are private ent ities w ith obligations 
undcr Title J II o f the ADA, as arc professional 
fid uciaries appointed by the court to act as 
consclvators. 

The superior court has adopted a local court 
ru lc appointing LAS to cases wbere the 
li tigants arc not indigent and do not have 
deve lopmental disabilities. (Rule 7.820) The 
court also has a contractual a rrangement with 
LAS. As a resul t. LAS is governed by T itle 
III , but under T itle 11 the COUlt is a lso 
rcsponsible fo r ensuring that LAS services 
comply with Titlc II since LAS is performing 
a function delegated to it by a public cntity. 
LAS is considered a "service establishment" 
under Title Ill. 

Likewise. the Regional Center is not purely a 
private actor. It is perfo nning functions in 
these proceedings that are mandated by the 
Califo rnia Legislature, is under contract with 
the Dcpartment of Developmental Services 
(DDS), and reeeives state and federal limds 
that subsidize its services. The Regional 
Center has independent obl igations under Title 
III of the ADA. It is considered a "social 
servicc center establishment" under Title II I. 
However, independent of the Regional 
Center's Title III obligations, the State of 
Ca lifo rnia has a duty to ensure that the state-
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mandated services the Regional Center 
performs in conservatorship proceedings also 
comply with Title II. The Department of 
Developmental Services would perform this 
oversight function. 

Title II Obligations 

Public entities may not discriminate on the 
basis of disability against recipients of their 
services. Once a public entity knows that a 
service recipient has a disability that may 
interfere with the ability to have full access to 
its services, the entity has an obligation to take 
pro-active steps to address the situation to 
alleviate the potential inaccessibility. 

Knowledge of the disability, and its potential 
interference in equal access to services.. is 
sometimes acquired by the entity when it 
receives a request for accommodations or 
modifications of the entity's regular policies 
and practices. However, a request for 
accommodation is not needed to trigger the 
entity's duties under Title II. Knowledge that 
a disability exists and that it may interfere with 
equal access to services can cOlne from any 
source. 

In a conservatorship proceeding, for example, 
such knowledge is virtually automatic upon the 
filing of a petition. Facts alleged in the 
petition put the court and all participants in the 
proceedings on notice that a conservatee or 
proposed conservatee has significant cognitive 
or communication disabilities that may render 
them unable to care for their own basic needs. 
Facts are alleged that put everyone on notice 
that the litigant is so disabled that he or she 
lacks the capacity to make basic life decisions 
due to the nature and severity of these 
cognitive challenges. Therefore, virtually 
every proposed conservatee has rights under 
Title II of the ADA and the court and other 
governmental participants have obligations to 
ensure those rights are protected. Again, these 
obligations apply even without request once 
the governmental entity becomes aware of the 
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nature and extent of the litigant's disabilities. 

In terms of Title II, a public entity has two 
primary obligations. One is to ensure that the 
litigant has effective communication in the 
service being received. The other is to ensure 
the litigant has meaningful participation in the 
service. In terms of conservatorship 
proceedings, public entities that playa role in 
them must take pro-active measures to assess 
the ADA needs of the litigant and to provide 
the necessary supports and services to ensure 
effective communication and meaningful 
participation in the proceedings, including 
ancillary services that may need to be provided 
outside of the court house itself. 

Title III Obligations 

The ADA requires that a public 
accommodation provide an equal opportunity 
to participate in or benefit from the serviced 
being offered. A public accommodation must 
reasonably modify its policies .. practices, and 
procedures, to avoid the denial of equal access 
to services. 

I t should be noted that litigants with 
disabilities in conservatorship proceedings are 
not seeking to participate in services being 
offered to the general public. In fact, they are 
not seeking the services of LAS or the 
Regional Center, or o fprofessional fiduciaries. 
These services are being foisted on them. 
They have no choice but to participate in these 
services. 

These service providers are signing contracts, 
or accepting funds, or receiving court 
appointments to provide services specifically 
to people with serious cognitive and 
communication disabilities. Therefore, the 
service itself is a disability-related service. As 
such, reasonable accommodations to ensure 
effective communication in the service and 
meaningful participation in the service is part 
of the service by definition. These service 
providers know, from the start, that the 
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recipients of their services have special needs 
that will require special accommodations in 
order to ensure meaningful participation in the 
services. 

California State Law 

Ca li fornia has a state-law equiva lent ofTit le II 
of the ADA and T itle IU orthe ADA. Title II 
is incorporated into Government Code Section 
11135. Tit le III is incorporated into Civi l 
Code Section 51 et seq. 

Section 11135 prohibits the denial of full and 
eq ual access to the benefits of any program or 
activity conducted. operated. or administered 
by any entity funded by the state or that 
receivcs financial assistancc trom thc statc. 
The statute specifics that such state-opcratcd 
or statc-funded entities must comply with the 
protections and prohibitions under Tit le II of 
the ADA. The state Department of Fair 
Employment and Housing has authority to 
investigate complaints filed with it and to 
civilly prosccutc vio lations ofScct ion 11135. 

Section 51 is part ofa series of statutes known 
as the Unruh Civil Rights Act. The Act 
prohibits business establishments of any kind 
whatsoever from engaging in various types of 
discrimination in the dclivery of services. 
Subdivision (I) of Sect ion 5 1 declares that a 
violat io n of the right of any individual under 
ADA is a violatio n of this sectio n. In effect. 
Section 5 1 is the state's equiva lent of Title II I 
of the ADA. The Unru h Act also applies to 
services provided by nonprofit organizations. 
(Board of Directors v. Rotary Club of Duarte 
( 1987) 48 1 U.S. 537; Ibister v. Boys' Clu b of 
Santa Cruz ( 1985) 40 Cal.3d 72.) 

Whenever there is reasonable cause to be lieve 
that any person is engaged in cond uct that is 
intended to deprive someone of the rights 
protected by Section 51. Section 52 authorizes 
the victim or the district attorney to bring a 
civil action in an appropriate court by fil ing 
with it a complaint. 
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Administrative Complaints 

Federa l DOJ. In addition to civil actions that 
can be filed in court by conservatees or 
proposed conservatees whose rights arc 
violated under the ADA. the victim of 
discrimination or someone on his or her behalf 
may file an administrative compla int with the 
United States Department of Justice. A 
complaint may be filed for Title II vio lations 
committed by the superior court or any public 
entity involved in the conservatorship process. 
A complaint may be fi led fo r Title III 
vio lations by LAS. the Regiona l Center. or 
professional fiduciaries acting as conservators. 

State Agencies. In addition to c ivil actions 
that can be filed in court by conscrvatecs or 
proposed conservatecs whose rights are 
vio lated under the ADA as incorporated into 
Sect ion 111 35. the victim of discrimination or 
someone o n his o r her behalf may file an 
administrative complai nt with the state 
Dep3ltment of Fair Employment and I-lousing. 
A compla int may also be filed with the agency 
that funds or authorizes the services. e.g .. a 
complaint Illay be filed with the superior court 
for ADA violations by LAS, or with DDS for 
ADA vio lations by the Regiona l Center. 

District Attorney. In add ition to civil actions 
that can be filed in court by eonservatees or 
proposed eonservatees whose rights arc 
vio lated under Title III of the ADA as 
incorporated into Section 5 1. an administrative 
complaint can be fi led with the loca l district 
attorney invoking that agency's authority to 
investigate and civilly prosecute violations by 
businesses and nonprofit organizations that 
engage in discrimination in the de livery of 
services. This wo uld include alleged violations 
by LAS, the Regional Center. or professional 
fiduciaries act ing as conservators. 

By Thomas F. Coleman 
IVIVW. spectnllllinst itu te. org!pat h 
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Remedies under the ADA 

::> 
m 

he J\ mc ric~ns with Disabilities 
Act (AD A) is a complex civil rig hts law 
that may award difte rcnt remedics dc
pending o n the uiscrim.inatio n that oc
curred . Som c remcdics arc spell ed Ollt in 
the }\ ct explicitly while o the rs a re estab
lishcd by case law intc rp reting the A DA 
and its sister Imv, Sectio n 50-1 o f thc Reha
bilitatio n Act. Fo r a po tcntial p laintiff, the 
avaihlble rem ed ies mu st be considered be
fo re fi ling sui t. Fo r the potential defen 
dams, the potential liabil ity discourages 
vio latio ns o f th e 1\ D A. Thi s e-bulletin will 
di scuss what remedies arc aV(l jlablc under 
the A DA. 

G lossary o f terms uscd in this c
bu lletin: 

.Damages a rc what people normally 
think o f when they think about lawsuits. 
Damages afe the mo ney paid to the plain
tiff (the pe rson who tiled thc lawsuit) if 
the pl aintiff wins the lawsuit. ·rhere arc 
several types of damages. 

.Compensatory damages , some
times Gilled actwlI damages, arc ~,e mo ney 
paid to the plaintiff to make up for any 
loss, hartn, or injury. The purpose o f this 
rype o f rem edy is to make thc plainti ff 
whole -- that is, to resto re the plaintiff to 
where s/ hc was hefo re the loss, harm, o r 

injury. Compcnsflto ry damflgcs mil)' 
includ e a(:I·ual mo ney lossr:s as well as 

mo ney paid to make lip fo r non
mo netrll)' injuries such as pain and 
su ffe ring o r loss o f reputa tio n. 

• Punitive damages afC the 
mo ney paid to puni sh the losing de
fendant. Thc pu rposc is to re form o r 
deter the de fe nd,lIlt and others in 
similar situa tions from comfnitting 
future d iscriminato ry ac ts. Punitive 
damages a rc not always av;]i lablc as a 
remed y in a case and should nor be 
ovcrl y CXCL,;ssivc. 

.Equitable remedies a rc o rders 
given at the di scretio n o f the court 
that direct parties to do o r no t do 
something. They include such things 
as injunc ti ve.; relie f. 

.Injunctive relief, o r an inj unc
tio n, is a court o rde r rClJuiring the 
pa rty to eithe r do so meth ing o r rc
frain from doing something. J n the 
contex t o f the 1\ D1\, a court could 
o rder a defendant to m odi fy a dis
crinunato ry policy o r end its d is
crim.lnatory p rac tices. 

-Attorneys' fees are when the 
losing sid e h~ s to pay the winning 
side's legal b ills. Norm;r lly, e;reh pa rry 
is respo nsible fo r paying its own at
to rneys. The caiculMio n o f the fee 
o ften includes litig,ltio n expenses 
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such as travel and expert witness expenses. 

.Court costs arc the admini strative costs o f 
the court to handl e th e case. 

eA stanlle of limitation is a L1W that sets 
the maximum tlmount o f time after ccrtili n 
events that a person may ti le a lawsuit. Wid, I·he 
Amcricans with D isabil ities Act, the triggering 
event is when the plain tiff lea rn s about the dis
criminatory conduct or has rca son to know 
about the conduct.l 

• [f the alleged discrimination is not an iso
lated incident but is part of an ongoing and 
continuous vio latio n WitJl multiple incidents, 
then only one of the incidents has to occur dur
ing this time period for the plaintiff to be able 
to suc o n the basis o f the continuing violtll·ion. 

Remedies for employment discrimina
tion 

Title I o f the ADA prohibits disc rimination 
on the basis o f disability in employment.1 J\ 
person must ex haust all admini strtltive remedics 
available before being able to sue under Title I. 
The person must first fil e a charge with the 
Equal Employment Opportunity Commission 
within 180 days o f the all eged di scriminotory 
act. This deadl ine may be extended to 300 days 
if there is a state or loca l f,1 ir employment prac
tices agency that al so has juri sdictio n Ove r rhis 
matteLl T he EEOC may choose to investigate 
the matter o r h,lve willing parties go through its 
mediation progmm. If the re is no reso lution to 
the charges, the hEOC will issue a right-to-sue 
letter to the charging party. T·he pla in tiff then 
has 90 days to tile a lawsuit a tter receiving the 
fig ht to sue . .:! 

The remedies availabl e in a lawsuit und er 
Titl e I of the i\ DA are derived from T itle II of 
the Civil Rights Act which pro hibits discrimina
tion in employment o n th e basis o f race, colo r, 

religion, sex, and national o rigin. '('he remedies 
may include both compensato ry ,mel punitive 
damages, injunctive relief, attorneys' fees, f-lnd 
cou rt costs. 

Compensato ry damages may include mone
tary losses) emotio l1fll pain, su ffe ring, inconven
ience, mental angui sh, loss o f enjoy ment o f li fe, 
and o ther no n-mo net;:u y losses. Puniti ve dam
ages arc o nly awa rdecl if the plaintiff ca n show 
that the defendant di scriminated wi tl1 malice or 
with reckless indifference to th e federolly pro
tected rights of ti,e plainti ff.} ln junctive relief 
may include a cou rt o rdering an employer to 
hire, re instate witl1 o r wicllOut back pay, or pro
mote someone. The relief may also include re
quiring ,In cfnployer to provide re(l sonttble ac
commoda tion, front pay in stc;ld o f reinstate
men t, and any interest accrued. It n1ay also be a 
si mple o rder requi ri ng I·he employer to stop its 
discriminatio n. 

I30 th compcnsatOl), and puniti ve damages 
are ",'aihb le under Ti tle I in cases where th e 
emp loyer intentio nally di sc riminated, but th e.: 
award o f damages combined is capped depend
ing on the size o f the employcr.~ 

I f seeking damages, the plainti ff ha s the 
right to a jury trial, and the court docs not in
fo rm the jury o f the Glp in rlamagcs.I I f the jury 
awards damages in excess of the cap, the court 
will reduce the amount accordingly. Plaintiffs 
who seck only equitable rel ief are o nly entitled 
to a bench trial (trial by judge) . 

In Gl lcuJating damages that involve mo ne
t ..... y loss fo r the purpose of the cap, this 
amount docs no t include hack pay or interest 
on the back pay.§ Specifically, this means that 
the amount o f back pay awarded is not subject 
to the damages cap. I Loweve r, back pay Liab ility 
is limited to two yea rs accrued before the tiling 

! Cbi.rbolw I·'. UI/ited 0/0111(/011 LiflltH. Co., 51-1- F. Stipp. 2d 318 (D. Conn. 2007). 
' 42U.S.C. 1211 2(,,) . 
, 42 u.s.C. § 12" 7(,); 42 U.s.C §20iXJc-S(c)( I). 
1 29 C F.R. § 160l.2RQ» (I) . 
i DidJf/tr I'. Liver!] TTl/I,tl, 1-1- J F. 3d 2-1 (I ::i t Cir. 1993); Ol/illg I'. J. C Pe",,~)' Co., 223 F.3d 70-1 (3tll e ir. 2000). 
~ 42 U.S.C § 198L'Q». 
242 U.S.C § 19RI, (c). 
' 42 U.S.C § 198 1'Q» (2). 
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Si'l.c of clI1l,lo)'cr Combined damages 
callpcd at 

15-100 employees $50,000 

10 1-200 employees $ 100,000 

20 1-500 employees $200,000 

Over 500 employees $300,000 

o f the charge. !:lack pay liabil ity is usu" lly the 
time bctwecn tennination amj rcinstatcment.2 
To calculate back pay, a cou rt will conside r the 
difference between the employee's for mer sal
a ry and current lower salal)' which could be 
zero fo r the unemployed . .ill T his amount n1;.lY be 
reduced by the "moun t o f interim ea rn ings that 
the employee should have earned wi th clue dili
gence. 

Front pay is also excluded from these dam
ages calculations as courts consider it an equi ta
ble remedy in sorne cases where courts deter
mined reinsta temcnt is not an appropriatc o r 
practical remedy.ll Front pay is the amount of 
money that the employee would have earned in 
the future had he remained on the job. Ju st how 
far in to dle future is deternlincd a t the di scre
tion o f the court. 

tn cases that involve the provision, o r lack 
o f p rovision, o f rc;tsof1;1h 1c ;1ccommochi tion, 
damages are no t available if the employer made 
a good faith effo rt, in consul ta tion wi th th e em
ployee, to identi fy and provide a r",\Sonable ac
comnlodation . .u. 

Three federal courts o f appeal have ruled 

, 42 U.s.c. § 2000c-S(g) . 

that damages arc not available fo r c1ailTIs of re
taliati on in the workplace. }\ plaintiff a ffected 
by these rul ing' is only entitled to ellui table re
lief and is no t entitled to a jury trial fo r these 
types o f claims.ll Lower federal courts not 
bound by these rul ings have disagreed over this 
issue . .!.:! 

Due to the Supreme Court decision in Bonnl 
of FmJlee.r of Uliiterriry 0/ A/tl/J{/IJ/(I II. Gam/!, 
monetary award s are not avaihlblc against statc 
employers due to their consti tu tiona l immu
ni ty.ll That means if dl C empl oyer is a state 
government o r its agencies/in stitu tions, a plain
tiffs o nly recourse in a private lawsuit is injunc
rive relief that docs no t in volve money. Com
pensatory damages are still ",'ailable in employ
ment cia in1s agrtinst local government en titi cs 
but no r punitive dan1ages.Ji! 

Remedies for discrimination by state or 
local government 

Titl e II o f the ADA p rohibi ts di scrimina
tion on the basis o f disability in state and local 
gove rnment p rograms lind se rvices. Title 11 in
co rpo rates tl,e remedies available under tl,e 
analogous federal law, Section 504 o f the Reha
b il iw ion Act, which prohibits d isabili ty dis
crimination hy ferie",1 agencies anri fe rie rally
funded programs.12 

A person may tile an administrative com
plaint with the U.S. Department o f Justice 
(DOJ) o r another app rop riate federal agency 
li ke th e Department o f I":ducari on o r Depart-

1.2 M (Dtlllit!/t,. M i.rsi.r.rippi BlIptisl M uliml emla, 877 F. Supp. 3::! I (S. D. ~vfi ss. 199-1). 
II Pair p. Sd)t!pd l3uifk & C,HC Tm,·k, /110: . 22U F.3d 495 (7tl1 Cif. 20UO); l3i::..y11i II. Parktr Amd)t!I!I. 17 F. Supp. 2d 949 
(E.D. Mo. 199R). 
u 42 U.S.c. § I9R L{o)(3) . 
UAbliJrado II. ((!lUll Opemlillg Cu., 588 r.3d 126 1 (9 th Cir. 2009); M Illie,. II. 13(/11£· oj"Al!lt!nm JI!L7In·'ies, LLC 
355 F.3d 96 1 (71h Cir. 2004); l3olJ;fu 11. Carolina CrJ~o.II/r.. 100 Fed.App:.:. 889, 890 (41h Cir.2004). 
l.! COIllP:lrC ErhmrrlJ I'. Hrookhnrw Sd. /l.rJOI:r., I.LC, 390 r.Supp .::!d ::!25, 236 (E.D. N.Y. ::!005). Rllmler I'. D~t. ojCOlTs., 546 
r. s upp.:?d 133-1 , 1 3-12~ -I 3 (~'I. o. r b.2008) , l....J)r~ji!y- u:·ll.rol/ I'. NOtv Motor FJlI'I.r, III'·., 2-12 F.Supp.2d 236, 2-1O~-Il 

(\V.D .N. Y.2003) (compensa to ry :lIld p uniljvc damages are available undc r rClaliation claims); with Sillk I. •• 1I;'~ll l\l{lirt 

Slorrs. 147 F.Supp.2d 1085. 1 100-0 1 (D. K:IIl. 200 1). :lIld Bnmlll I'. Ci!J' rfl .u'.r SlIm",it. 1999 \\11. 827768 . .t:2_*"4 
(\V. D.t'.'fo. 1 999) (damages arc nol aV:libblc). 
" 531 U.S. 356 (200 1). 
l.!! See 42 U.S.c. § 198 1a(b)( I)( A complaining parly may recove r punil ivc d:unagcs under Ihis $(!C l·joll againsl a respon
dent· (o ther !lUll :l govc rnmcnl, go\'crnmcnl age ncy o r po litic:!! suhdi vision)). 
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mcnt of 'franspo rtation.!.li ' I'he complain t must 
be fil ed within 180 days o f the all eged d i,c rimi 
nato ry act, unless the deadline is extended fo r 
good cause showll.!2 The agency w ill inves tigate 
the claim o r re fe r the complaint to II mo re tlp
propriate designated fed era l agency . The desig
nated agency will attempt an i nfonn~l l resolu
tion to the matter based on its investigation .~ 1 f 
there is no resolution , the agency wi ll issue a 
letter of fin dings to the pa rties.ll If the d esig
nated agency ~ind s a vio la tion, it wi ll flttempt a 
voluntary compl iance agreement w ith the vio
lating public enti tyll o r re fe r the case back to 
the DO] with appropriate recommcndatio ns.TI 
I lowever, the complainant docs not have to go 
through this admini strative process under Ti tle 
11 and can instead directly fil e a b wsui t in fed 
eral coun . .£! 

Tide T1 docs not have a statute o f limi ta
tions fo r priva te lawsuits so federal cou rts usu
ally adopt d,e most analogous statute o f limita
tions under state law . .:2 T here fo re, the statute o t' 
limitatio ns mily be diffe ren t in every st,.\tC and ~I 

potential litigant should check w ith an atto rney 
to determine the applicable time limit o n filing 
suit. The impo rtance o f when a starure of limi
tatio n starts runn ing has been highlighted by 
recent T'itlc " (onstl1Jctio ll C1SCS. T wo federal 
circui t courts have ruled that d,e ti me li mit is 
derived from the date of the completed inacces
sibl e construction, no t w hen the plaintiff en
counters or discove rs the barric r.~ --rhi s means 
that in certain areas o f the country, if the p lain
tiff does no t discover a constructio n barrier 
wi thin a certain time a fter construction by a 

u 2M c.F. R. ~ 33. I ;0(0). 
,, 28 c.r.R. § 35. I 700». 

!! 4~ Q.g!$ ~ f2·1'j3!(,,)· 
i.1 28 c.F.R. § 35. I 72(b). 
~ 28 C.F.R. § 3S. 173. 

" 28 C.P.R. § 35. I 7-1. 
.; 28 CF R. § 35. I 72(b). 

publ ic enti ty, he can not sue to have it cor
rected l 

Compensato t), damages and injunctive relicf 
arc trtld itional remedies availab le in a lawsuit 
unde r Title II and Sectio n S04. Puniti ve dam
ages arc not available though, no matte r how 
deliberate and malicious the conduct.ll Atto r
ncys7 fees mVrlrds arc at the discretion of the 
courl". 

Compensato ry damages are availab le o nly if 
a p laintiff can p rove that the disc rimination by 
the public en tity was inten tio nal. 1 nten tio nal 
discriminatio n means cond uct that results fro m 
deliberate indifference to the rights of the intii
vidua l or actual m<liicc.1§ Thi s is a vcry high 
evidentimy thresho ld to meet. 

Complicating matte rs even further is that 
sta te governmen t en ti ties may a ttempt !"O ;.lsscrt 
their constitur:io fl<,1 immunity under the I2lev
enth Amendment against a private Ti tle II law
suit. Depending on ti,e all eged violatio n, the 
state may be immune to monetmy fl\va rd s.12 
Thi s immunity does no t apply to cases brought 
by the federa l government.~ Local government 
en ti ties like cou nties and c ities do not have th is 
immunity. 

Remedies foc discrimination by public 
accommodations 

T itle II I o f the A DA pro hibits di sc rimina
tion o n the basis of disabil ity by places of public 
accommodatio n.ll A person may tile a Ti tle III 
complaint with the Department of J ustice o r 
f'i le a lawsuit in federal court. T he comp lainant 

docs not have to fde a complaint befo re suing 
in court. In circumstances in which the court 

~ E/Jerdlll. Cobb COlfn!y J dJoo/ Di .• I .• 138 F.3d 1407 ( 111h Cir. [998). 
;:j Fmmt I'. Ci'!), of A rbllglrJfJ, S7S F.3d 432 (51 h r.i r. 20(9); Di,rah/erl in /fclion o/'Petlll. I' . .)olllfJetJJlem Prnn. Tmll.rp. , 539 F.3d 
199 (3d Cir,2008). 
il JJarnu 1/. Gormall, 536 U.S. 18 1 (2002) . 

~ 0111'(11/ f'. Coml(y of Kil.frlP, 260 F3d 1124 (9th r.ir. 200 '1); Cellltr ". G!y q( li>eJI Carrol/Ion, '227 F. Supp. 2<1 R63 (S. D. O hio 
2002); .)JJWWJI1 ". Umv/" Cmlll!)' Sd)(){J/ DiJ/. No.2, 260 F. Stipp. 2<1 11 36 (D. \'{Iyo. 2003); Ftll(j I'. Jl'rg/~ 18 1 F. Supp . 2d 53 
(D. Conn. 2001) . 
l2 See TiIllU';,iU II. L01U, 541 U.S. 509 (2004) ~nd Uliilld Slales / '. GIO'Xill. 5-46 U.S. 151 (2005) . 
~ Sec Garnll, (oot no le 9. 
11 42 U.S.c. § 12 182(,,) . 
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believes it would be just, an attorney may be 
appointed fo r the complainant.'" 'rhe Depart
ment of Justice may also tile suit on behalf of 
the complainants if the defendant has eng<lged 
in a pattern or practice o f disnimination or if 
the case mises an issue o f general public impor
tancc.,u 

The tmditional remedy in a private Title III 
lawsuit is inj unctive relief. Injunctive relie f may 
include lU1 orde.:r to make.: a fac ility tlcccss iblc.:, to 
provide auxili;IIY aid s o r serv ices, modi tY an 
ex isting policy or practice, or whatever else the 
cou rt feels would be app roprime to emlble to 
full use and enj oyment o f a place o f public ac
commodation for people with disabili ti es.l! 

The court mtly also choose to (\ \vilI"d atto r
neys' fees M its discretion.22 This di scretion is 
limited and ordi narily a prevailing phl intiff 
should recover l:ltto rney fees unless special ci r
cumstances would make such an awa rd unjust.d§. 
The rationale is that if successful plaintiffs were 
forced to betll· their own attorneys cost, few 
parties would be able to afford to adva nce the 
public interest using onl y court-ordered injunc
tions.Jl Prevailing defendants 111ay be cntitlc.:d to 

attorneys fees if the Imvsuit was frivolous, un
reasonable, or brought in bacl faith.l'! 

In Title III cases brought by the Depart
ment of Just· ice, the cou rl· mlly rlwa rd injunctive 
rel ief, compensatory da mages, and other relief 
that the court believes is appropriate, like mtor
neys' fees and court cost. I n cases that arc to 
vindicate the pub lic interesl', th e Dep,lt'tment o t' 
Justice may also seck civil penalties o f up to 
$50,000 fo r the ti rst violation and up to 
$100,000 for each subsequent violation. 

The lack of money damages in private h w
suits may seem like a disincentive to a potential 
plaintift; bu t there may be analogolls state dis-

lH 2lJ.S.C. § 1' 2 I' S8(")( I' );42lJ.S.r.. § 200{h-3("). 
'H 2 lJ.S.C. § 1' 2 1' 88Q,)( I' )(ll) . 
11 42lJ.s.C. § 1' 2 188(,,)(2). 
~ 42 U.S.c. § [2205. 

crin1ination !mvs that do provide damages. J\ 
phintiff may also combine other remedies avail
able under state law with dle ADA 

Fo r exampl e, suppose a wheelchair lIser is 
physically injurecl from going down a steep 
ramp I"har docs not meet ADA guidelines. Tn 
this scenario, a plaintiff nYtly be able to receive 
compe.:nsatory datl1agcs under state personal 
injUly ,md negligence hws using the hck o f 
j\ DA compliance as evidence against the defen
dant. 

Like Tide II , Tide III is also silent with re
spect to statutes o f limitations. Federal courts 
will usc the 1l10St analogous statute of limita
tions under state Iaw.12 'Therefo re, the sratute 
o f limi tations may be different in every state 
and a potential litigant should check with an 
atto rney to determine the applicable time limita
tio n. 

M T3mTIo.f 1'. Cal Inler.reIJo/astir Fet/'n, 277 F.3d 11 28, 113-1 "Jlh r.i r.2002). 
£. Id. 
a S(mgitp 11. LISal/t Bank. FSB. 3·J5 F.3d 5 [S (7 lh Ci r. 2003) . 
~ DOffkn.r I'. Mdropoli/(JII {....Jjt In.r. Co .. RR:! F. Supp. 1197 (D.N.H . 1995); Lmis I'. /It/nn i--'.fi 111.f. Co., 993 F. Stipp . 3R2 

(ED. Va. I' 998). 
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Section 504 of Rehabilitation Act 

1. Section 504 Report - Congressional Research Service 

Section 504 of the Rehabilitation Act of 1973 prohibits discrimination against an 
otherwise qualified individual with a disability solely by reason of disability in any 
program or activity receiving federal financial assistance ... This report examines 
Section 504, recent amendments to the definition of disability, Section 504 's regulations, 
and Supreme Court interpretations. 

The definition of disability applicable to Section 504 was amended by the ADA 
Amendments Act of 2008 to conform with the new definition of disability for the ADA. 

The ADA definition defines the term disability with respect to an individual as "(A) a 
physical or mental impairment that substantially limits one or more of the major life 
activities of such individual; (B) a record of such an impairment; or (C) being regarded 
as baving such an impairment (as described in paragraph (3))." 

Subsection (b) of Section 504 defines the ternl "progranl or activity." This subsection was 
added by P .L. 100-259 in 1988 in response to the Supreme Court's narrow interpretation 
of the phrase "program or activity" in Title IX of the Education Amendments of 1972. 
The amendment clarified that discrimination is prohibited throughout the entire 
institution if any part of the institution receives federal financial assistance. 

Subsection (d) of Section 504 requires that the standards used to determine whether 
there has been a violation of Section 504 regarding employment discrimination 
complaints arc the same as those in the Americans with Disabilities Act. 

The Supreme Court in Barnes v. Gorman held in a unanimous decision that punitive 
damages may not be awarded under Section 20241 of the ADA and Section 504 of the 
Rehabilitation Act. 
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2. Federal Funding for California Judicial Branch 

0150 
Local Assistance: 
0890 Federal Trust 971 

Fund 

0150059 

Local Assistance: 
0890 Federal Trust $881 

Fund 
Totals, Local $881 
Assistance 
SUBPROGRAM REQUIREMENTS 
0150063 

Local Assistance: 
0890 Federal Trust $90 

Fund 

0890 Federal Trust Fund 
APPROPRIATIONS 
001 Budget Act $2,351 
appropriation 
Totals Available $2,351 
TOTALS, $2,351 
EXPENDITURES 

Comments: 

STATE TRIAL COURT FUNDING 

2,275 2,275 

Federal Child Access and Visitation 
Grant Program 

$800 $800 

$800 $800 

Federal Court Improvement Grant 
Program 

$4,366 

$4,366 
$4,366 

$700 $700 

$4,362 

$4,362 
$4,362 

The Judicial Council disburses federal funding to superior courts. The Los Angeles 
County Superior Court must receive some of that federal funding. 
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3. Judicial Council Press Release - 2019 

Funding lawyers for California's most vulnerable 

Advocates cheered $20 million included in the budget to help fund legal representation 
for children and families in California's child welfare system. Coupled with $34 million 
in federal money, the funds are expected to have a dramatic impact. 

Comments: 

It is likely that the Los Angeles County Superior Court received a significant amount of 
that federal money since it handles about 25% or more of the caseload in the state. 
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Spectrum Inst itute 

App lication of Section 504 to State Cou rt Services 

"Section 504 of the Rehabi li tation Act of 1973 , as amended, app lies to all entities that 
rece ive federa l assistance and conta ins provisions that a re nearly interchangeable w ith the 
Ameri cans with Disabiliti es Act of 1990. Section 504 was the tirst civi l rights legis lation 
in United States designed to protect indi viduals from disab ili ty-based di scrimination. Thc 
broad reach of Section 504 is indi cated in the statutory language which states that "no 
otherwise qualified individual with a disability in the United States",shall, solely by 
I'eason of his or disability, be excluded from participation in , be denied the benefits 
of, or be subjected to discrimination under any progl'am or activity receiving 
Federal financial assistance," Section 504,29 U.S.c. *794. All functions ofa state 
department or agency are subject to Section 504 if "any part .. . is extended Federal 
financial ass istance" (see C ivil Rights Resto ration Act, Pub. L. No.1 00-259, 102 Stat. 28 
( 1988)). Each federal agency that di stributes federal fi nancial ass istance has adopted 
Section 504 regulations covering ent iti es that receive federal a id. Most of the court 
system's federa l fund ing comes through the Departmen t of Justice; therefore, the 
applicable federal regul ations are located in Title 28 Code of Federal Regulation
Judicial Administration. In addit ion to other remed ies that may be availab le, 
administrative remed ies avai lab le under Section 504 include suspension or tenllination of 
Federal financia l assistance (29 U.S. C. §794a) for the particu lar program or part thereof 
that is not in compliance (28 C.F .R. §42 . 108(c))." (Supreme Court of Flo ri da -
Commi ss ion on Trial Court Performance and Accoun tability, Rccollllllc iluat iuns lill' tht: 
Provis i(ln o f Court I nl ~rp rc till c; ~,'I'\ i L~s in Flor itb's I'ria l Court~ (20 I 0)) 

Investigation and Remedies by Department of Justice 

The Department is authori zed unde r 28 C.F.R. Part 42. Subpart G. to determine the County'S compliance 
with sect ion 504 of the Rehabilitation Ac t or 1973. to issue findings. and. \\'here appropriate. to 
negotiate and secure vo lunwry compliance agrecments. Furthermore. the Attorney General is 
authorized, under 29 U.S.c. § 794 and 28 C.F.R. §§ 42.530 and 42.108-110. to suspend or terminate 
linancial assistance to the County provided by the Department of'.Iustiee should the Department fail to 
secure voluntary compliance pursuant to Subpart G or to bring a c ivil suit to enforce the rights or the 
United States under appl ica blc fede ral. state . or local law. (Settlement Agreement. United States of 
Ameri ca and Madison County. D.I 204-72·4R ]11\ p: \\ \\ \\ ."cI ". U.'" '11 IlId i " "l lIba.1 IIIl .) 
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DENIAL OF MEANINGFUL ACCESS 

Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, prohibits discrimination against 
the handicapped by recipients of federal funds. Each federal agency has its own regulations that 
are applicable to federal fund recipients. 

Under the Rehabilitation Act, in Alexander v. Choate. 469 U.S. 287, 105 S.Ct. 712, 83 L.Ed.2d 
661 (1985), the Supreme Court held that: 

The balance struck in Davis [Southeastern Community College v. Davis. 442 U.S. 
397,99 S.Ct. 2361,60 L.Ed.2d 980 (1979)] requires that an otherwise qualified 
handicapped individual be provided with meaningful access to the benefit that the 
grantee offers. The benefit itself, of course. cannot be defined in a way that 
effectively denies otherwise qualified handicapped individuals the meaningful 
access to which they are entitled; to assure meaningful access, reasonable 
accotrunodations in the grantees progranl or benefit may have to be made.ld. at 
301. 

In a decision under Title III of the Americans with Disabilities Act (ADA), the Supreme Court 
held that: 

Congress' repetition of a well-established term carries the implication that 
Congress intended the term to be construed in accordance with pre-existing 
regulatory interpretations. In this case, Congress did nlore than suggest this 
construction; it adopted a specific statutory provision in the ADA directing as 
follows: 

"Except as otherwise provided in this chapter. nothing in this chapter shall be 
construed to apply a lesser standard than the standards applied under title V of the 
Rehabilitation Act of 1973 (29 U.S.C. § 790 et. seq.) or the regulations issued by 
Federal agencies pursuant to such title." 42 U.S.C. § 12201 (a) 

The directive requires us to construe the ADA to grant at least as much 
protection as provided by the regulations implementing the Rehabilitation 
Act. (emphasis added). See Bragdon v. Abbott, 524 U.S. 624.631-32, 118 S.Ct. 
2196, 2202. 141 L.Ed.2d 540 (1998). 

In a decision under Title II of the ADA, the U.S. Court of Appeals for the Ninth Circuit 
explained '''meaningful access" as it was used in Alexander v. Choate. The Crowder Court 
explained: 

Denial Of Meaningful Access Page 1 of5 
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The Supreme Court interpreted the Rehabilitation Act in Alexander v. Choate. In 
Choate, the Court concluded that Congress intended to protect disabled persons 
from discrimination arising out of both discriminatory anitnus and 
"thoughtlessness," "indifference," or "benign neglect." The Court held, however, 
that judicial review over each and every instance of disparate impact 
discrimination would be overly burdensome. Rather than attempt to classify a 
type of discrimination as "deliberate" or "disparate impact," the Court determined 
it would be more useful to access whether disabled persons were denied 
"meaningful access" to state-proved services. (citations omitted). See Crowder v. 
Kitagawa. 81 F.3d 1480. 1484 (9th Cir. 1996) 

Title II of the Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12131-12134, prohibits 
public entities from discriminating against the disabled. The regulations for the ADA are 28 
C.F.R. Part 35. 

Title ll's definition section states that "public entity" includes "any State or local government" 
and "any department, agency or special purpose district." See Olmstead v. L.C. by Zimring, 527 
U.S. 581, 590, 119 S.Ct. 2176. 2182. 144 L.Ed.2d 540 (1999). 

The U.S. Court of Appeals for the First Circuit held that the protection afforded by the ADA is 
characterized as a guarantee of "meaningful access" to government benefits and programs which 
broadly means that public entities must take reasonable steps to ensure that individuals with 
disabilities can take advantage of such public undertakings. See Theriault v. F(vnn. 162 F.3d 46, 
48 (1st Cir. 1998). 

The U.S. Court of Appeals for the Second Circuit held that otherwise qualified handicapped 
individuals are entitled to "meaningful access" to activities that a public entity offers under the 
Rehabilitation Act in Rothschild v. Grot/enthaler. 907 F.2d 286, 292 (2nd Cir. 1990). 

The U.S. Court of Appeals for the Second Circuit held that "meaningful access" applied to the 
ADA in Henrietta D. v. Bloomberg, 331 F.3d 26L 273, 277 (2nd Cir. 2003). 

The U.S. Court of Appeals for the Third Circuit held that "meaningful access" applied to Section 
504 of the Rehabilitation Act in Three Rivers Center for Independent Living. Inc. v. HOllsing 
Authority of the City of Pitlsburg, 382 F.3d 412, 427 (3rd Cir. 2004). 

The U.S. Court of Appeals for the Fifth Circuit stated that although Supreme Court precedent 
suggests that denial of "meaningful access" is equivalent to a full denial of access under the ADA 
it did not address the issue in Melton v. Dallas Area Rapid Transit, 391 F.3d 669, 672 n.2. 

The Fifth Circuit includes Louisiana. Mississippi, and Texas. Texas State Senator Rodney Ellis 
requested that the Texas Attorney General issue an opinion as to whether or not "meaningful 
access" applies to Title II of the ADA with regard to a public entity's programs in Texas. The 
Texas Attorney General answered in the affirmative in Opinion No. GA-0579. 
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The opinion can be viewed in html forma t at: 
h tto:1 Iwww.oag.state.lx.us/opinion s/ooinions/S03bbott/oo/2007/htm/g3-0S79.htm 

The opinion can also be downl oaded in pdffonnat at: 
h tto : I Iwww.oug.state.lx.us/o oi n ion s/o 0 in i onsl 503 b bott! 0 0/2007 lod f/g30S 79. 0 d f 

The U.S. Court of Appea ls for the Fi fth Cireui t had previously held that " meaningful access" 
applies to Section 504 of the Rehabilitati on Aet in Brennan v. Stewarl, 834 F.2d 1248. 126 1 (5th 
Cir. 1988). 

The U.S. Court of Appea ls fo r the Sixth Circuit held that the ADA requires that public enti t ies 
provide "meaningful access" to disabled individuals so as not to deprive them of the benefits of 
the serv ices that the public entiti es provide in Abilitv Center a/Toledo v. Cityo/SandusAY, 385 
FJ d 90 1,907 (6th Cir. 2004). 

The U.S . Court of Appea ls for the Eighth Circuit helli that the ADA and the Rehabili ta tion Act 
require that otherwise qualifi ed individuals with di sabiliti es receive " meaningful access" to a 
public entiti es programs and activities in /landolph v. /lagers, 170 FJd 850, 858 (8th Cir. 1999) . 

The U.S. Court of Appea ls for the Nin th Circuit he ld tha t if a publi c cntity deni es an otherwise 
qualifi ed individual "meaningful access" to its serv ices, programs. or acti vities by reason of hi s 
or her di sability, that individual may have an ADA claim aga inst the public entity in Lee v. City 
o./L os Angeles. 250 F.3d 668. 69 1 (9th Cir. 200 I ). 

The U.S . Court of Appea ls for the Ninth Circuit he ld that Section 504 of the Rehabilitation Aet 
guarantees "meaningful access" to programs or activities receiving federal financial assistance in 
Bonner v. Lewis, 857 F.2d 559, 56 1 (9th Cir. 1988) . 

The U.S. Court of Appeals for the Tenth Circui t held that the ADA requires public entities to 
provide di sabled individuals "meaningful access" to thei r programs and services in Cha/jin v. 
Kansas Slale Fair Board, 348 FJd 850. 857 ( 10th Cir. 2003) . 

The U.S. Di stri ct Court for the Middle Di strict of Florida held that the ADA requires 
"meaningful access" to a publi c entities benefits under the ADA in Harding v. Winl1-Dixie 
Stores, Inc., 907 F.Supp. 386,39 1 (M.D.Fla. 1995). 

So, if individuals with disabi lities caused or exacerbated by second hand tobacco smoke arc 
entitl ed to "meaningful access" to airports, why arc they assaulted by seeond hand tobacco smoke 
in some airpOlt s? 

There are a number of reasons for thi s and one of those reasons is that when they complain about 
access to a irports they cla im that they are being "denied a reasonable accommodati on" rather 
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than claim that they are being deni ed "meaningrul access" 10 Ihe airport in violation or Alexander 
v. Choote, 469 U.S. 287.30 1, 105 S.Ct. 712. 720, 83 L.Ed.2d 66 1 (1985))." 

Another reason is the fact that the Department of Transportation and the Federal Aviation 
Administration allow airports to "make reasonable accommodations on an individual basis" 
rather than require airports to make "meaningful access" to individuals with di sabili ties. (Sec 
letter to Betty Campbell at http: //www.gaspoftexas.com/bettvcampbell.pdO 

In 1996, Ms. Patricia L. Young made a complaint to the City of Dallas, Texas, alleging that she 
was being "denied meaningful access" to Dallas Love Field in violation of the Supreme Court 
decision in Alexander v. Choate. 469 U.S. 287,301 , 105 S.Ct. 7 12, 720, 83 L.Ed.2d 661 ( 1985)." 

Ms. Diane Emery contacted Ms. Diana M. Sword, Director of Human Recourses, City of Dallas, 
every day until Ms. Sword responded to Patty's complaint in a letter to Diane. 

1n her letter to Diane Emery. dated September 18, 1996, Ms. Sword stated: 

I am writing to fo llow-up our telephone conversa tion rega rding smoking at City 
faciliti es . The Office on Disability, Depal1ment of Iluman Recourses, has been 
workin g with City facilities conceming smoking as a barrier to people with 
respiratory disabilities. Reunion Arena and Love Ficld are now smoke-free 
environments. 

Sec letter to Diane Emery at http://www.gaspoftexas.com/dianeemerv.pd f . 

Also, Ms. Young made a disability di scrimination complaint to Michael DiGiro lamo. Deputy 
Executive Director of Operations, DFW Airp0I1, and that resulted in DFW Airport going smoke
free. This was reported in the media , both in print and on television. 

Therefore, complaints made to public entities, such as airports, should allege "denial of 
meaningful access in violation of Alexander v. Choate. 469 U.S. 287, 301 , 105 S.Ct. 7 12,720, 83 
L. Ed.2d 661 (1985)." 

Also. in complaints rega rding "denial of mcaningful acccss." the following text should be 
included: 

Actually. the ADA language requiring " reasonable accommodation" appears in 
Title I of the ADA and applies only to employers. The language appli cable to 
public services. benefit s and programs is found in the regulations implementing 
Title 11 of the ADA. These regulations require "reasonable modifications" to 
public serv ices and programs that di scriminate on the basis of disability unl ess 
such modifications would fundamentally alter the nature of the service or 
program. (citing 28 C.F.R . § 35.130(b)(7» (emphasis in original). See Weinreich 
v. Los Angeles Metropolitan 7i'ansportation Authority. 114 F.3d 976. 978 n.1 (9th 
Cir. 1997) cerl. denied 11 8 S.Ct. 976. 
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The State Can Intervene When Counties Fu nd 
ADA-Noncompliant Legal Services Programs 

By Thomas F. Coleman 

All Ca lifornia counti es reccive fimds fTom thc 
statc to operate lega l services programs pro
viding lawyers to respondents in limited 
conservatorship cases . If a program does not 
comply with the Americans with Disabilities 
Act, the enti ty using state funds to operate or 
finance the program is violating California 
Government Code Section I I 135 because this 
law incorporates Title II of the ADA. 

Title II requires public entities to provide 
peoplc with disabiliti cs mcaningful access to 
services. ADA-compl iant advocacy scrvices 
require perfonnance standards and training 
programs for appointed attorneys and a system 
of monitoring perfonnance. The County of 
Los Angeles is not doing any of this. It pays 
for substandard services the same as it pays 
for effective serv ices. No questions asked. 

The Department of Fair Employment and 
Housing (DFEI-I) has jurisdiction to enfo rce 
Section II 135 . It thereforc can investigate 
complaints for Title II violations by a county 
and, ifwarranted, can negotiate a settlemcnt or 

Government Code Section t t 135 

fil e a lawsuit in statc or fedcra l court . The 
director may also initiate an investigation on 
hi s or her own motion and file a lawsui t for 
systemic violations affecting a protected class. 

DFEI-l has not yet been presented with ev i
dence of systemat ic ADA violations by the 
court-appointed attorncy program for limitcd 
conservatorships funded by the County of Los 
Angeles. Spectrum Institute fil ed an infonnal 
ADA complaint with the county but later 
withdrew it when the county fa iled to follow 
its own procedures for such complaints. 

If the Board of Supervi sors were to restrueture 
the lega l services program to makc sure that 
attorneys for limited conservatorship respon
dents are compl ying with the ADA, the prob
lem of systemic and ongoing violations of 
Title II and Section I 11 35 would be moot. 

000 
7110IIIas F. Colemal1 is /he legal direc/or oj 

Spec/rum Ins/ i/II/e. He may be reached 0/: 

/ all/col ema l1@spec//"//lIIiI15 / i /11/ e. org. 

(a) No person in the State of Ca lifornia shall , on th e basis of sex, race, color, religion, ancestry, national 
origin, ethni c group identification, age, mental disabili ty, physical di sability, medi cal condition, genetic 
information, marital status, or sexual orienta tion, be unlawfull y denied fu ll and equa l access to th e benetits 
of, or be unlawfull y subj ected to discrimination under, any program or activity that is conducted, operated, 
or adm ini stered by th e state or by any state agency, is funded directly by the state, or receives any tinancial 
ass istance from the state. Notwithstanding Section 11000, this sec tion applies to the Ca lifornia State 
Uni versity. 

(b) With respect to discrimination on the basis of di sabili ty, programs and activities subject to subdivis ion 
(a) shall meet the protections and prohibitions contained in Section 202 of the federal Americans with 
Disab ili ties Act of 1990 (42 U.S.c. Sec. 12 132), and the federal rul es and regulations adopted in 
implementation thereof, except that if the laws of thi s state prescribe stronger protections and prohibitions, 
the programs and activities subject to subdiv ision (a) shall be subject to the stronger protections and 
prohibiti ons. 

(c) The protected bases referenced in this section have the same meanings as those terms are defined in 
Section 12926. 

(d) The protected bases used in this section inc lude a perception that a person has any arthase characteristics 
or that the person is associated with a person who has, or is perceived to have, any orthase clwracteristics. 
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1. Section 11135 

Framework for Complaint 
Government Code Section 11135 

(a) No person in the State of California shall, on the basis of sex, race, color, religion, 
ancestry, national origin, ethnic group identification, age, mental disability, physical 
disability, medical condition, genetic information, marital status, or sexual orientation, be 
unlawfully denied full and equal access to the benefits of, or be unlawfully subjected to 
discrimination under, any program or activity that is conducted, operated, or 
administered by the state or by any state agency, is funded directly by the state, or 
receives any financial assistance from the state. Notwithstanding Section 11000, this 
section applies to the California State University. 
(b) With respect to discrimination on the basis of disability, programs and activities 
subject to subdivision (a) shall meet the protections and prohibitions contained in 
Section 202 of the federal Americans with Disabilities Act of 1990 ( 42 U.S.C. Sec. 
12132 ), and the federal rules and regulations adopted in implementation thereof, 
except that if the laws of this state prescribe stronger protections and prohibitions, the 
programs and activities subject to subdivision (a) shall be subject to the stronger 
protections and prohibitions. 
(c) The protected bases referenced in this section have the same meanings as those terms 
are defined in Section 12926. 
(d) The protected bases used in this section include a perception that a person has 
any of those characteristics or that the person is associated with a person who has, or is 
perceived to have, any of those characteristics. 

Comments: 

a. The operation of the Superior Court of the State of California for the County of Los 
Angeles is an activity conducted, operated, and administered by the state. Therefore, the 
superior court is subject to the provisions of Section 11135. 

b. Section 11135 prohibits the superior court from discriminating on the basis of 
disability against the recipients of its services. 

c. Section 11135 incorporates into state law the prohibitions and mandates of Title II of 
the ADA, including federal rules and regulations implementing Title II. 

d. Section 11135 cannot provide less protection than Title II of the ADA. It can, 
however, provide greater protection than federal law. 

e. The superior court may not discriminate on the basis of a perception of disability. 
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2. Government Code Section 12930 

The department shall have the following functions, duties, and powers: 
(c) To adopt, promulgate, amend, and rescind suitable procedural rules and regulations to 
carry out the investigation, prosecution, and dispute resolution functions and duties of the 
department pursuant to this part. 
(t)(4) To receive, investigate, conciliate, mediate, and prosecute complaints alleging 
practices made unlawful pursuant to Article 9.5 (commencing with Section 11135) of 
Chapter 1 of Part 1 ... 
(A) Nothing in this part prevents the director or the director's authorized representative, 
in that person's discretion, from making, signing, and filing a complaint pursuant to 
Section 12960 or 12961 alleging practices made unlawful under Section 11135. 
(h) To bring civil actions pursuant to Section 12965 or 12981 of this code, or Title VII of 
the Civil Rights Act of 1964 ( Public Law 88-352; 42 U.S.C. Sec. 2000 et seq.), as 
amended, the federal Americans with Disabilities Act of 1990 ( Public Law 101-336; 42 
U.S.C. 12101, et seq.), as amended, or the federal Fair Housing Act ( 42 U.S.C. See. 
3601 
et seq.), and to prosecute those civil actions before state and federal trial courts. 

Comments: 

a. This section became effective January 1, 2017. It gives DFEH authority to investigate 
complaints of discrimination by any pubic entity covered by Section 11135. 

b. Prior to January 1, 2017, victims of discrimination could only file administrative 
complaints with the state agency that funded the offending entity. Now they can file 
directly with DFEH. The only role that administrative agencies have, pursuant to Section 
11136, is to file a complaint themselves with DFEH if they find probable cause to believe 
a state-funded entity to which they administer funds has violated Section 11135. If 
DFEH finds that a violation has occurred, then the funding agency can terminate some or 
all of the state funds the offending entity receives. Thus, a victim can bring the act of 
discrimination to the state agency and ask for a determination of probable cause and an 
agency complaint to DFEH if the agency in fact finds probable cause to believe a 
violation of Section 11135 has occurred. 

3. Sharkey v. O'Neal (9th Cir 2015) 7781i'.3d 767, 771-773 

"We now hold that California Government Code § 11135 provides the most analogous 
state-law claim to a Title II claim .... The principal difference between section 
11135 and Title II is that the former statute "may be enforced by a civil action for 
equitable relief," Cal. Gov't.Code § 11139, whereas under the latter statute, a plaintiff 
may recover compensatory damages if he makes a showing of discriminatory intent. 
See Ferguson v. City of Phoenix, 157 F.3d 668, 674 (9th Cir.1998). Notwithstanding 
this distinction, we conclude that section 11135 is the closest state-law analog to Title II .. 
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· . section 11135 is subject to section 338(a)'s three-year limitations period." 

4. Statutes 1977, Chapter 975 - Original Section 11135 et seq. 

An act to add Article 9.5 (commencing with Section 11135) to Chapter 1 of Part 1 of 
Division 3 of Title 2 of the Government Code, relating to discrimination. 

11135. No person in the State of California shall, on thc basis of ethnic group 
identification, religion, age, sex, color, or physical or mental disability, be unlawfully 
denied the benefits of, or be unlawfully subjected to discrimination under, any program or 
activity that is funded directly by the state or receives any financial assistance from the 
state. 

11136. Whenever a state agency that administers a program or activity that is funded 
directly by the state or receives any financial assistance from the state, has reasonable 
cause to believe that a contractor, grantee, or local agency has violated the provisions of 
Section 11135, or any regulation adopted to implement such section, the head of the state 
agency shall notify the contractor, grantee, or local agency of such violation and shall, 
after considering all relevant evidence, dctcrminc whether there is probable cause to 
believe that a violation of the provisions of Section 11135, or any regulation adopted to 
implement such section, has occurred. In the event that it is determined that there is 
probable cause to believe that the provisions of Section 11135, or any regulation adopted 
to implement such section, have been violated, the head of the state agency shall cause to 
be instituted a hearing conducted pursuant to the provisions of Chapter 5 (commencing 
with Section 11500) of this part to determine whether a violation has occurred. 

11137. If it is determined that a contractor, grantee, or local agency has violated the 
provisions of this article, the state agency that administers the program or activity 
involved shall take action to curtail state funding in whole or in part to such contractor, 
grantee, or local agency. 

11138. Each state agency that administers a program or activity that is funded directly by 
the state or receives any financial assistance from the state and that enters into contracts 
for the perfonnance of services to be provided to the public in an aggregate amount in 
excess of one hundred thousand dollars ($100,000) per year shall, in accordance with the 
provisions of Chapter 4.5 (commencing with Section 11371) of this part, adopt such rules 
and regulations as are necessary to carry out the purpose and provisions of this article. 

Comments: 

a. When first enacted, DFEI-I had no role in enforcing Section 11135. Each state agency 
that administered state funds to a recipient had the duty to promulgate enforcement 
regulations, investigate, and if there was probable cause to hold evidentiary hearings and 
then, if found true, to provide remedies. Significant changes were made to this 
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enforcement scheme effective January 1, 2017, when SB 1442 became law. (See #5) 

5. SB 1442 - Effective January 1,2017 

SEC. 5. Section 11136 of the Government Code is amended to read: 

11136. Whenever a state agency that administers a program or activity that is funded 
directly by the state or receives any financial assistance from the state has reasonable 
cause to believe that a contractor, grantee, or local agency has violated the provisions of 
Section 11135, Part 2.8 (commencing with Section 12900) of this code, Section 51, 51.5, 
51.7, 54, 54.1, or 54.2 of the Civil Code, or any regulation adopted to implement these 
sections or Article 1 (commencing with Section 12960) of Chapter 7 of this code, the 
head of the state agency, or his or her designee, shall notify the contractor, grantee, or 
local agency of such violation and shall submit a complaint detailing the alleged 
violations to the Department of Fair Employment and Housing for investigation and 
determination pursuant to Article 1 (commencing with Section 12960) of Chapter 7 of 
this code. 

Comments: 

a. In addition to giving DFEH authority to investigate violations of and enforce Section 
11135, SB 1442 modified the duties of state agencies that administer state funds to 
recipient entities. Those agencies no longer havc to promulgate regulations or conduct 
evidentiary hearings into alleged violations. However, head of the agency or his or her 
designee is given a duty to file a complaint with DFEH if the agency has reasonable cause 
to believe that a receipt of state funds that it administers has violated Section 11135. 
Such cause could come from a variety of sources, including information provided to the 
agency by a victim of discrimination. Thus, under this new scheme, a victim can provide 
such evidence to the state agency that administers funds to the offending agency, with a 
request to file a complaint with DFEH if it determines that the evidence supplied by the 
victim constitutes probable cause. 

6. FEHC - March 2017 Minutes 

"Authority to enforce Gov. Code § 11135 et seq. was given to the DFEH on Jan 1, 
2017. This statute prohibits discrimination in any state funded program or activity. 
DFEH has created complaint forms and has begun receiving complaints under this 
statute. DFEH has conducted a statewide survey on what state departments and 
agencies have done in the past to ensure compliance with section 11135. This new 
enforcement authority also creates some urgency on the Council to amend the 
section 11135 regulations." 

Comments: 
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a. The quote above is a summary ofa report of the director ofDFEH to the Fair 
Employment and Housing Council. It confirms that DFEH was given authority to 
enforce Section 11135 on January 1, 2017. It would be interesting to determine of 
the Judicial Council or any other judicial branch entity was asked by D FEH about 
previous efforts to ensure compliance. 
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CALIFORNIA DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING 
PRE-COMPLAINT INQUIRY 

Discrimination by State-operated , funded , or financially-assisted entity 

The completion and submission of this Pre-Complaint Inquiry will initiate an intake interview with a 
Department of Fair Employment and Housing (DFEH) representative. The Pre-Complaint Inquiry is not a filed 

complaint. The DFEH representative wi ll determine if a complaint can be accepted for investigat ion . Your 
submission of this document acknowledges t hat you have read and agree to t he DFEH's Privacy Policy. 

COMPLAINANT: 

NAME: TELEPHONE NUMBER: 

Spectrum Institute (for class of persons with developmental disabilities) B18·2'O·5156 

ADDRESS: EMAIL ADDRESS: 

tomcolcman@spcclruminstitutc.org 

CITYfSTATElZIP: 

Palm Springs. CA 92262 

Do you need an interpreter during the complaint process? No [2] Yes 0 If yes, indicate language ________ _ 

STATE BODY, STATE ENTITY, STATE AGENCY OR RECIPIENT OF STATE FUNDING OR FINANCIAL 
ASSISTANCE THAT YOU WISH TO FILE AGAINST (e.g. , name of State agency or recipient of state funding or 
financial assistance being complained about, name of program or activity where violation occurred: 

NAME: 

Superior Court of the State of Califomia for the County of Sacramento 

ADDRESS: 720 9th Street 

CITYfSTATElZIP: Sacramento, CA 95814 

NUMBER OF EMPLOYEES: _7..;,8_7 __________ _ _ 

TELEPHONE NUMBER: 

818·230·5156 

1. I ALLEGE THAT I EX PERIENCED DISCRIMINATION OR DENIAL OF FULL AND EQUAL ACCESS 

BECAUSE OF MY ACTUAL OR PERCEIVED : 

o Age 

o Ancestry 

o Color 

o Disabil ity - (physical or mental) 

o Ethnic Group Identification 
o Genetic Information - (information about genetic tests or participation in clinical research or manifestation of disease) 
o Marital Status 

o Medical Condition -Including cancer or cancer related medical condition or genetic characteristics (a gene, chromosome 
or characteristic not presently associated with symptoms of disease) 

D National Origin - Includes language use restriction and use and possession of a driver's license issued to persons unable to 
prove their presence in the U. S. is authorized under federal law 

o Race 

D Religion - Includes religious dress and grooming practices 
D Sex - Gender 
D Sex - Gender identity or Gender Expression 
o Sex - Includes pregnancy, childbirth, breastfeeding and/or related medical conditions 
o Sexual Orientation 
o Other - (specify) 

PCI-11135 
Revised 12116 Page 1 of 4 
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AS A RESULT, I WAS DENIED FULL OR EQUAL ACCESS TO THE BENEFITS OF, OR SUBJECT TO DISCRIMINATION UNDER, A 
PROGRAM OR ACTIVITY THAT WAS CONDUCTED, OPERATED. OR ADMINISTERED BY THE STATE OR A STATE AGENCY, OR A 
RECIPIENT FUNDED OR RECEIVING FINANCIAL ASSISTANCE FROM THE STATE OR A STATE AGENCY. 

DATE OF MOST RECENT HARM (MonthlDayNear): April 201 B (current and ongoing) 

2. Do you have an attorney who agreed to represent you in this matter? Yes (Z] No 0 

If yes, please provide the attorney's contact information. 

Attorney Name: Thomas F. Coleman 

Attorney Firm Name: _T_h_o_m_a_s_F_._C_o_le_m_a_n ______________________________ _ 

Attorney Address: 555 S. Sunrise Way, Suite 205 City, State: Palm Springs, CA Zip: 92264 

3. Briefly describe the type of program or activity and the denial of benefits or full and equal access you experienced: 

This inquiry will be filed by Spectrum Institute and others on behalf of third parties -- a class of people with developmental disabilities who are 

not given court-appointed attorneys in conservatorship cases in the Sacramento Superior Court. The class consists of adults whose disabilities 

preclude them from asking for an attorney, waiving an attorney, or knowing the value of an attorney in these cases. The class includes 

proposed and adjudicated conservatees with disabilities. By failing to appoint an attorney to represent them in the proceedings, the Superior Court 

is violating the mandates of Title II of the ADA, Section 504 of the Rehabilitation Act, and Government Code Section 11135. The nature of their 

disabilities precludes these litigants from representing themselves in an effective manner. Without an attorney, they lack the ability 

to defend their rights, to investigate the facts, to test the sufficiency of the complaint and the evidence, to question the capacity 

assessment, to seek less restrictive alternatives, to produce evidence in support of retention of rights, to assess the quafifications 

of the proposed conservator, to offer an alternative choice for conservator, etc. Without an attorney they are denied effective 

communication with the court, court investfaigator, and other participants. Without an attorney, they are denied meaningful 

participation in their cases. The only reason they are denied an attorney is the fact that the petitioners chose to file a petition for 

a general conservatorship. Had a limited conservatorship petition been filed in these cases, an attorney would have been appointed. The ADA 

and Section 504 are federal laws that preempt the probate code. The Sacramento Superior Court is a public entity subject to Title II of the ADA. It 

receives federal funds and is subject to Section 504. It is state funded and subject to Section 11135. Conservatorship respondents have qualified disabilities 

that entitle them to protection under these laws. There is no excuse for the court failing to appoint an attorney to advocate for 

and defend the rights of these involuntary litigants with disabilities. The courts appoint counsel as a matter of right when a petition 

for limited conservatorship is filed. It is a violation of due process and equal protection (in addition to the ADA, 504, and 11135) to fail to 

appoint an attorney for respondents in general conservatorship proceedings n a proceeding that poses a greater threat to liberty. 

Section 11135 incorporates the ADA as a matter of state law. ADA regulations make it clear that an interested individual or 

organization may file a complaint to vindicate he rights of a class or third parties who are victims of discrimination. State law 

allows an interested person to organization to bring a pattern and practice of discrimination to the attention of the DFEH director 

with a reguest that a director's investigation be opened that the director represent the interests of the affected class. 

This pre-complaint inquiry should be construed as a referral to the director for the purpose of him initiating a director's investigation 

into and complaint against the Superior Court for violations of the rights of persons with developmental disabilities who recently have been 

who are, and who will be proposed conservatees in general conservatorship proceedings in that court and who were not given court

appointed attorneys. The inqUiry will be filed with DFEH if these unlawful practices are not vollDltarily corrected by the superior court. 

PCI-11135 
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DEMOGRAPHIC INFORMATION 
THIS INFORMATION IS OPTIONAL AND IS ONLY USED FOR STATISTICAL PURPOSES. 

Prima~Language:_n_~ ______________________ __ 

Age:_n_/a ____________ _ 

GENDER: 

o Male 

o Female 

IZI Other 

MARITAL STATUS: 

o Single 

o Married 

o Cohabitation 

o Divorced 

RACE: 

o American Indian or Alaskan Native 
o Asian 
o Black or African American 
o Native Hawaiian or Other Pacific Islander 

o White 
o Other 

NATIONALORIGIN: 

o Afghani National Origin 

o American [U.S.A] National Origin 
o Asian Indian National Origin 

o Bangladeshi National Origin 

o Cambodian National Origin 
o Canadian National Origin 

o Chinese National Origin 
o Cuban National Origin 

o Dominican National Origin 
o Egyptian National Origin 

o English National Origin 

o Ethiopian National Origin 

o Fijian National Origin 

o Filipino National Origin 

o German National Origin 
o Ghanaian National Origin 

o Guamanian National Origin 

o Haitian National Origin 

o Hawaiian National Origin 
o Hmong National Origin 
o Indonesian National Origin 

o Iranian National Origin 
o Iraqi National Origin 
o Irish National Origin 

o Israeli National Origin 

PCI-11135 
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ETHNICITV: 
o Hispanic or Latino 
o Non-Hispanic or Latino 

o Italian National Origin 

o Jamaican National Origin 
o Japanese National Origin 
o Korean National Origin 

o Laotian National Origin 
o Lebanese National Origin 

o Malaysian National Origin 
o Mexican National Origin 
o Nigerian National Origin 
o Other National Origin 

o Other African National Origin 
o Other Asian National Origin 

o Other Caribbean National Origin 

o Other European National Origin 
o Other Hispanic/Latino National Origin 

o Other Middle Eastern National 
o Pakistani National Origin 

o Puerto Rican National Origin 

o Salvadoran National Origin 
o Samoan National Origin 
o Sri Lankan National Origin 

o Syrian National Origin 
o Taiwanese National Origin 
o Thai National Origin 
o Tongan National Origin 

o Viemamese National Origin 

Page 3 of4 
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DEMOGRAPHIC INFORMATION 
THIS INFORMATION IS OPTIONAL AND IS ONLY USED FOR STATISTICAL PURPOSES. 

DISABILITY: 

o AIDSorHIV 

o Blood' Circulation 

o Brain' Nerves' Muscles 

o Digestive' Urinary' Reproduction 

o Hearing 

o Heart 

o Limbs [ Arms' Legs ] 

IZJ Mental 

o Sight 

o Speech I Respiration 

o Spinal' Back I Respiration 

o Other Disability 

RELIGION: 

o Agnostic 

o Atheist 

o Bahai 

o Buddhism 

o Catholicism 

o Christianity 

o Confucianism 

o Hinduism 

o Islam 

o Jehovah's Witness 

o Judaism 

o Nee-Paganism 

PCI-11135 
Revised 12116 

0 Nonreligious 

0 Protestantism 

0 Primal-indigenous 

0 Quakers 

0 Rastafarianism 

0 Spiritism 

0 Shinto 

0 Sikhism 

0 Taoism 

0 Unitarian-Universalism 

0 Zoroastrianism 

0 Other 

Page4of4 

62



California Department of Fair Employment & Housing Privacy Policy 

The California Department of Fair Employment & Housing (DFEH) has adopted this Privacy Policy, effective 

January 1, 2017. DFEH values the security and privacy of your personal information and is committed to 

protecting your privacy rights. The DFEH seeks only to collect relevant personal information that enables us to 

assist you in investigating and reso lving complaints of discrimination as prescribed by California Government 

Code sections 11135 et seq., 12900 et seq., and California Civil Code sections 51, 51.7, 52.5, and 54 et seq. 

All personal information we collect is governed by the State of California Information Practices Act of 1977 

(Civ. Code, §§ 1798-1798.78), Government Code sections 11015.5and 11019.9, and the California Public 

Records Act (Gov. Code § 6250 et seq.). 

Outlined below is our online Privacy Policy and Notice: 

• Lega l Authority for Collection and Use of Information 

• Disclosure and Sharing 

• What happens to information you submit to us? 

• Cookies 

• Links 

• Public Disclosu re 

• Minors 

• Security 

• Changes to our Privacy Policy 

• Access and Corrections to your Personal Information 

• How to contact us if you have any questions regarding this policy 

• Effective date 

Legal Authority for Collection and Use of Information 

We collect information that may be directly associated with a specific person. We ca ll t his "Personal 

Information," and it includes, nam es, addresses, telephone numbers and email addresses. We collect this 

Personal Information through lawful means from individuals who seek to file a complaint with the DFEH, and 

we use this information to establish jurisdiction and to conduct an investigation of any allegations of Civil 

Rights violations. If you seek to file a complaint, you are required to provide us with sufficient information in 

accordance with California Government Code sections 11135 et seq., 12900 et seq., and California Civil Code 

sections 51, 51. 7, 52.5, and 54 et seq. 

Disclosure and Sharing 

We do not sell your personal information. Government Code section 11015.5, subdivision (6), prohibits DFEH 

and all state agencies from distributing or selling any electronically collected personal information about users 

to any third party without the permission of the user. Any distribution of electronically collected personal 

information wi ll be solely for the purposes for w hich it was provided to us, as described below. 

We also may share your personal information under the following circumstances: 

1. You give us permission. 

1 1Pago 
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2. We receive a request from a party with legal authority to obtain the information, such as a subpoena. 

3. As authorized by law, it is transferred to / shared w ith the U.S. Equal Employment Opportunity 

Commission, the National l abo r Relations Board, the u.s. Department of labor, the U.s. Department 

of Housing and Urban Development, the U.S. Department of Health and Human Services, the U.S. 

Department of Education, the U.S. Department of Justice, or any branch of the Californ ia State 

Government, or any other loca l or Federal agency wi th similar jurisdiction. 

4. Non personal information, including the allegations in the complaint document itself, may be disclose d 

to the public under the Ca lifornia Public Records Act. 

What happens to information you submit to us? 

The Persona l Information we obtain from you will be used for the purposes for which it was provided: to 

further the DFEH's efforts to investigate and attempt to resolve the allegations of unlawful discrimination, 

harassment and/or retaliation that you filed. Electronically collected Perso nal Information we gather about 

visits to our website is used to help us improve the user experience and for basic we b metrics of our website. 

links 

Our website may contain lin ks to other websites on the Internet that are owned and operated by third parties. 

DFEH does not control the privacy policies or practices of these websites. You are advised to review the privacy 

policies of the third party offering the website before providing any personal inform ation to these websites. 

DFEH is not responsible for the content or practices of any linked third party we bsite and such third party 

websites are provided solely for the convenience and information to our visitors. 

Cookies 

We do not collect information such as names, addresses, and em ails from individuals browsing DFEH's website. 

However, when you visit our website, a "cookie" may be saved on your computer. A cookie is a t iny piece of 

data stored by you r browser that helps us recognize your unique computer and your preferences when using 

our website. The information DFE H automatically collects may include the type of browser used, date and 

time you visited the site, and we b pages you visited. This information is collected to im prove the user 

experience and for basic web metrics. The information is deleted after 30 days. This type of electro nic 

information collection is permitted by law and is exempt from requests made under the Public Records Act. 

You can refuse the cookie or delete the cookie file from yo ur computer after you visit our website. You can 

find instructions for managing cookie co ntrols on websites for particular browsers. For exa mple: 

• Microsoft Internet Explorer browsers 

• Macintosh Safari browsers 

• Mozilla Firefox browsers 

Public Disclosure 

In the State of Ca lifornia, laws exist to ensure that government is open and that the public has a right to access 

appropriate record s and inform ation possessed by state government. At the same tim e, there are exceptions 

to the public's right to access public records. 

These exceptions serve various needs including maintaining the privacy of individuals. Both state and federal 

laws provide exceptions. All information co llected at this si te becomes a public record that may be subject to 
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inspection and copying by the public, unless an exemption in law exists. In the event of a conflict between this 

Privacy Notice and the Public Records Act, the Information Practices Act and/or other law governing the 

disclosure of records,' the Public Records Act, the Information Practices Act and/or other applicable law will 

control. 

Minors 

We recognize the importance of protecting privacy where minors (a person under 18 years of age) are 

involved. We are committed to protecting the privacy of minors and do not knowingly collect personal 

information from minors or create profiles of minors through our website. Users are cautioned, however, that 

the collection of personal information submitted online or in an e-mail will be treated as though it was 

submitted by an adult. DFEH strongly encourages parents, guardians and adults to be involved in the internet 

activities of their children or other minors they are responsible for and to provide guidance whenever minors 

are asked to provide personal information online. If you believe a minor has provided us with personal 

information, we ask that a parent or guardian contact us at 1-800-884-1684. 

Security 

DFEH has put security measures in place to safeguard and protect your information from unauthorized access, 

disclosure, and loss. Our policy limits access to personal information to employees who have an established 

business need for the Personal Information including those directly involved in the filing, investigation, 

resolution and/or litigation of your complaint. Information that is physically located within the DFEH is 

protected by various security measures, which may include the use of encryption software to protect the 

security of an individuals' personal information during transmission and storage. Personal Information is 

destroyed according to the DFEH's records retention policy, and we only retain these records for as long as 

necessary to fulfill our business need. We train our employees on procedures and management of personal 

information we collect as well as on taking precautions and complying with limitations on the release of 

personal information. 

Access and Corrections to your Personal Information 

You have the right to review any Personal Information we collect about you. If you request all or a portion of 

the Personal Information collected about you by the DFEH, we will provide you with the Personal Information 

requested and explain how we use the information. You may request changes to your Personal Information 

you believe is incorrect by submitting a written request that credibly shows the error. If you believe that your 

Personal Information is being used for a purpose other than what you intended when you submitted it, you 

may contact us to so we can rectify the misuse. In all cases, we will take reasonable steps to verify your 

identity before granting access or making corrections. 

How to contact us if you have any questions regarding this policy 

If you have any questions or concerns about the information presented in this Privacy Notice, you may contact: 

DFEH Privacy Officer 

2218 Kausen Drive, Suite 100 

Elk Grove, CA 95758 

1-800-884-1684 
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Changes to our Privacy Policy 

We may update and revise our Privacy Policy. We will post any privacy policy changes on this page and, if the 
changes are significant, we will provide a more prominent notice. 

Effective date 

January 1, 2017 
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Lanterman Developmental Disabilities Services Act 

California Welfare and Institutions Code 

Statement of Rights 

4502. Persons with developmental 
disabilities have the same legal rights and 
responsibilities guaranteed all other 
individuals by the United States 
Constitution and laws and the Constitution 
and laws of the State of California. 

No otherwise qualified person by reason of 
having a developmental disability shall be 
excluded from participation in, be denied 
the benefits of, or be subjected to 
discrimination under any program or 
activity, which receives public funds. 

It is the intent of the Legislature that per
sons with developmental disabilities shall 
have rights including, but not limited to, 
the following: (a) A right to treatment and 
habilitation services and supports in the 
least restrictive environillent. Treattllent 
and habilitation services and supports 
should foster the developmental potential 
of the person and be directed toward the 
achievement of the most independent~ 

productive, and normal lives possible. 
Such services shall protect the personal 
liberty of the individual and shall be pro
vided with the least restrictive conditions 
necessary to achieve the purposes of the 
treatment, services, or supports. (b) A right 
to dignity. privacy~ and humane care. To 
the maximum extent possible~ treatment~ 
services, and supports shall be provided in 
natural community settings. (c) A right to 
participate in an appropriate program of 
publicly supported education. regardless of 
degree of disability. (d) A right to prompt 

medical care and treatment. (e) A right to 
religious freedom and practice. (f) A right 
to social interaction and participation in 
community activities. (g) A right to physi
cal exercise and recreational opportunities. 
(h) A right to be free from hann, including 
unnecessary physical restraint, or isolation~ 
excessive Inedication, abuse, or neglect. (i) 
A right to be free from hazardous proce
dures. U) A right to make choices in their 
own lives, including, but not limited to, 
where and with whom they live, their 
relationships with people in their commu
nity, the way they spend their time, includ
ing education, employment~ and leisure, 
the pursuit of their personal future, and 
program planning and implementation. 

4502.1. The right of individuals with de
velopillental disabilities to nlake choices in 
their own lives requires that all public or 
private agencies receiving state funds for 
the purpose of serving persons with devel
opmental disabilities, including, but not 
limited to, regional centers, shall respect 
the choices made by consumers or, where 
appropriate, their parents. legal guardian, 
or conservator. Those public or private 
agencies shall provide consumers with 
opportunities to exercise decisionmaking 
skills in any aspect of day-to-day living 
and shall provide consumers with relevant 
information in an understandable fonn to 
aid the consunler in making his or her 
choice. 

Spectrum Institute 
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DDS Administrative Complaint Procedures Are Available 
for Violations of Access Rights to Conservatees and 

Proposed Conservatees with Developmental Disabilities 

People with developmental disabilities, like everyone else, have a right of'4access to the courts." This 
right is specifically recognized and emphasized in the portion of the California Code of Regulations 
implemented by the Department of Developmental Services (DDS). (17 CCR § 50510) This 
regulation implements the statement of rights contained in Welfare and Institutions Code Section 
4502. That statute affirms the right of people with such disabilities to full participation in any 
program or activity that receives public fimds. 

Legal proceedings arc an activity of the courts. Full participation in a legal proceeding would include 
the right to examine and evaluate pleadings, offer objections, make motions .. produce evidence, 
challenge evidence, call witnesses, cross-examine witnesses, and file an appeal. 

People with developmental disabilities are denied access to the courts and full participation in 
conservatorship proceedings when their disabilities prevent them from performing these activities. 
Appointment of counse~ therefore, would be required to ensure that they have lneaningful 
participation in the proceedings. Furthermore, to ensure equal access, appointed counsel must 
perform competently and provide effective assistance. The rights of such litigants under this statute 
and this regulation are coextensive with their '4equal access" rights under the Americans with 
Disabilities Act and Government Code Section 11135. 

Relevant portions of Section 50510 appear below: 

"Each person with a developmental disability . . . is entitled to the same rights, protections, and 
responsibilities as all other persons under the laws and Constitution of the State of California and the 
Constitution of the United States ... These rights include, but are not limited to the following: 
"( A) Access Rights . . . 

(10) A right to advocacy services, as provided by law, to protect and assert the civi~ legal, 
and service rights to which any person with a developmental disability is entitled. 

(12) A right of access to the courts for purposes including, but not funited to the following: 

(D) To contest a guardianship or conservatorship, its terms, and/or the individual or 
entity appointed as guardian or conservator." 

In interpreting and enforcing Section 11135 and relevant provisions of the ADA, as these legal 
protections would apply to people with developmental disabilities who are invo lved in 
conservatorship proceedings .. the Department of Fair Employnlent and Housing should do so in a 
manner that recognizes and protects the equal access rights of such persons under Section 4502 and 
Section 50510. (Cf. Ptrylle v. Superior Court, 17 Cal. 3d 908 (Cal. 1976» 

Furthennore, Title 17 of the California Code of Regulations establishes an administrative complaint 
procedure to imple~nt the provisions ofthe Lantennan Act protecting the rights specified in Section 
4502 when these rights are allegedly violated by any progranl or activity which receives public funds. 
This includes '4access rights" such as the right of access to the courts, advocacy services, and a right 
to contest conservatorship proceedings. (17 CCR § 50510) Therefore, conservatees and proposed 
conservatees should be entitled to use the Department of Developmental Services complaint 
procedure (17 CCR § 50540) to contest violations of Lanterman Act rights committed by courts, 
court employees, public defenders, court-appointed counselor others who receive public funds. 
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Disability Rights California Can Become a Leading Advocate 
for Access to Justice in Conservatorship Proceedings 

by Thomas F. Co leman 

Disability Ri ghts Ca liforni a is the "protecti on and 
advocacy" agency in Ca lifornia. As such, thc 
Ca lifornia Legislaturc has given DRC authority to 
"[p]ursue administrativc, legal. and other appropri
ate remedies or approaches to ensurc the protection 
of the ri ghts of people with disabilities." (Welfarc 
and Institutions Codc Scct ion 4902(a)(2)) 

The State of Californ ia provides millions of doll ars 
pcr year to DRC to perform advocacy functions for 
people with di sabilities. That state funding is over 
and above the considerable money DRC receives 
ITom the fedc l'll l government and other sources. 

mentioned in the MOU 's is a role for cli cnts' rights 
advocates to investigate and process complaints for 
violations of Title 17 of the Ca liforn ia Code of 
Rcgulations. 

Tit le 17 includes a section on "access rights." (17 
CCR Sec. 50510) This includes a ri ght to advocacy 
services to protect and assert the civi I, legal. and 
service rights to which any person wi th dcve lopmen
tal di sabiliti cs is cntitl ed. It also includes a right of 
access to the courts to contest a conservatorship. its 
terms. and/or the person appointed as a conservator. 

The Lanterman Act says that no person with a 
developmental disability shall be denied 
the benefits of or be subj ected to di s
crimination under any program or activ
ity wh ich rcccives public funds . (Wel-

In addition to central staff, which 
includes a team of lawyers. DR C has 
clients' rights advocates in each of the 
rcgional centers throu ghout the statc. 
DRC's Office of Clients' Ri ghts Ad
vocacy (OCRA) has a memorandum 
of understanding with all 2 1 regional 
centers that requires it to "comply 
with a ll applicable state, fcderal, de
partmental and regional center laws. 
contracts, and MOU 's governing the 
protection of clients ' ri ghts." 

d · 9 or ar 
~he act of plea In . s 

I I f somethIng I 

fare and Institutions Code Scc. 4502) 
Conservatorship proceedings are activi
ties of the courts. Courts receive public 
funds. It is therefore a violation of the 

in favor 0 \" Y or inter 
a cau se, p o IC , f an idE 
active support 0 

Such laws include the Americans with Disabiliti es 
Act, Secti on 504 of the Rehabilitation Act of 1973, 
California 's Lanterman Developmental Disabiliti es 
Serv ices Act, and California Government Code 
Section 111 35. Each of these statutes applies to 
adults with intellectual and developmental di sabili
ties who receive court orders req uiring them to 
participate in probate conservato rship proceedi ngs . 
These laws guarantee people with disabilities mean
ingful participation and effective communication in 
such court proceedings. 

The MOU between OCRA and each regional center 
specifics that clients' ri ghts advocates wi ll be ava il
able for consultation to regional center clients and 
staff regarding conservatorship mattcrs. Also 

Lanterman Act when people with devel
opmcntal di sabiliti es are denied access 
to justice in such proceedings . 

DRC has a multi-year contract with the Department 
of Developmental Services. Under the contract, 
DRC has a duty to provide clients' ri ghts advocacy 
services responsive to the access needs of persons 
with di sabilities. For tens of thousands of adults 
with developmental di sabilities, there is a need for 
access to justice in conservatorship proceedings. 

The contract specifics that DRC shall protect and 
assert the rights of people with deve lopmental 
di sabi lities under Tit le 17 of the California Code of 
Regulations. Of course. this would include "access 
ri ghts" in conservatorship proceedings as described 
in Section 50510. 

In addition to investi gating and taking action to 
resolve complaints initiated by regional ccnter 
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clients or their representati ves, DRC also has author
ity to initiate action on behalf of cli ents who arc 
unable to register complaints on their own behalf. 
Thi s incl udes c li ents engaged in civil proceedings. 
Conservatorships arc civil proceedings. 

Based on these statutory and contractual grants of 
authority, it is clear that Disability Ri ghts Californi a 
should be playing a major role in advocacy for 
individual regional center clients whose ri ghts arc 
being violated in conservatorship proceedin gs. Such 
rights violat ions may be premised on the po li cies 
and practiccs of the courts, or 0 0 thc fai lures of 
regional centers, court investigators. or court-ap
pointed attorneys to protect thc rights of 
eonservatees and proposed conservatees under state 
and federa l laws - including di sability ri ghts laws. 

DRC docs not have to wa it for specific complaints 
to be presented to it. Because of the nature and 
ex tent of their di sabilities, most regional center 
clients would not kn ow that their ri ghts arc being 
violated by judges, attorneys, or other parti cipants in 
conservatorship proceedings. 

If DRC waits for individual complaints, the legal 
system wi ll perpetually deny access to justi ce to 
regional center clients because these c li ents gencr
ally lack the abili ty to complain. Therefore, to ful fi ll 
the advocacy role mandated by statute and by con
tract. DRC should be pro-active. It sho uld identi fy 
systemic defici encies. It should shine a light on 
policies and practices that deprive regional center 
clients oftbe access rights to whi ch they arc cntitled 
in conservatorship procecdings . 

These defi ciencies have been brought to the atten
tion of DRC over the past several years. Individual 
injustices in cases such as Mickcy Pari sio (201 2) 
and Gregory Demer (201 3) have been presented to 
DRC. UnfOit unatcly. DRC did not advoca te fo r 
thcse individuals in their ti me of need. 

Thc problem of systemic injusti ces and the need for 
class-based refonn have also bcen brought to the 
attenti on of DRC ovcr the years. DRC was invited 
to partic ipate in a roundtable conference on conse r
vatorship refornl (201 4) but did not send a represen
tative. An inv itation to a voting ri ghts conference 

(20 14) yielded the same resul t. It was asked to 
support a voting ri ghts reform bill (2014) but did 
not. To its cred it, DRC promoted a voti ng rights 
reform bill the fol lowing year. 

DRC has not parti cipated in conservatorship refornl 
outreach efforts over the last scveral years to the 
Ca liforni a Supreme Court, Judi cia l Council , and 
Department of Developmental Servi ces. It has not 
we ighed in on complaints to the United States 
Departmcnt o f Justi ce under the Ameri cans wi th 
Disabiliti es Act. 

That was then. This is now. It is time for optimism 
and incl usion. There is room at the conservatorship 
reform table for Disability Rights Ca lifornia. 

DRC has the lega l mandatc. fun ding, and contractual 
obli gati ons that should prompt the organizati on to 
take a leadership role in advocating for access to 
justi ce for people with developmental disabilities in 
conservatorship proceed ings. 

The sta ff of DRC docs not have to start from 
scratch. DRC attorneys can immerse themselves in 
the hundreds of documents that have becn publi shed 
in the past several years about the need for conserva
torship reform in Ca liforn ia. 

Advocacy for conservatorshi p reform will continue. 
with or without DRC. but the chances of success 
will be much improved i fDRC's leadership puts thi s 
matter on the organization's agenda and makes 
access to j ustice in conservatorships a priori ty. 

Come on in . The water may be a little chilly. but as 
seasoned advocates for d isabili ty rights, DRC staff 
have plenty of experience being in uncomfortable 
situations. All they nced to test the conscrvatorship 
waters is approval from DRe's board ofdircctors so 
they can add their ski lls to this reform movement. 

Thomas F. Coleman is the legal director of Spec
trum Institute. tomco icman@speetruminstitl.lte .org 
Website: www.pursuito tiu stice fi lm.com 
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A Role for OCRA 
in Conservatorships 

Through its Office of Clients' Rights Advocacy (OCRA). Disability Rights California can help to 
ensure that the rights of regional center cl ients arc respcctcd in probate conservatorship proceed ings. 

Right to Counsel. A CRA (clients' ri ghts advocate) can send a letter to the superior courts in the 
arca of the regional ccnter where hc or she is imbedded , insisting that thc courts appoint counsel to 
represent clients in each and every conservatorship proceeding. It should make no difference 
whether the case is designated as a general or limited conservatorship. If a CRA becomes aware that 
counsel has not been appointed for any cl icnt in such a proceeding, DRC can file a cnmplaint with 
the Department of Fair Employment and I-lousing alleging a violation of Government Code Section 
11135. DRC has standing to file such complaints and DFEH is reading and willing to process such 
cases when individual complaints are filed. http ://spectruminstitute.orgiSacramcnto/ 

IPP Review. A CRA can notify the regional center where he or she is imbedded that it should 
initiate an Individual Program Plan review. with the assistance of a qualified profess ional. to 
detennine: ( I) whether a conservatorship is necessary or whether there are less restrictive alternatives 
that arc viable; and (2) if less restrictive alternatives arc viable. to develop a supported deci sion
making plan to present to the court; and (3) if a conselvatorship is necessary. who should be 
appointed as conscrvator and what the tenns and conditions of the conservatorship should be . If the 
regional center fails to initiate an IPP review. DRC can fil e a complai nt with the Department of 
Developmental Services. http ://spectruminstitute.orgiipp-by-pvp.pdf 

Effective Representation. Cli ents arc entitled to effective advocacy services in a conservatorship 
proceedings. Howcvcr, clients usually arc unablc to dctcrminc whcther they arc rcceiving such 
services. Therefore, a CRA can monitor the scrvices forthcm. The CRA can inquire into the training 
of court-appointed attorneys in the superior COUltS in the area serviced by the regional center. I fthe 
quality of the training appears to be deficient, DRC can file a complaint with DFEH for a violation 
of Government Code Section II 135. If a CRA becomes aware that an appointed attorney is 
engaging in unethical practices or performing deficiently. DRC can file a complaint against the 
attorney with the State Bar. http ://di sabi li tvandabuse.ori!lstrategic-guide.pdf 

CRAs arc in a unique position to protect the ri ghts of regional center clients in conservatorship 
proceedings . For example, the CRA associated with Alta Regional Center could have played a 
signi ficant role to advocate for clients there who were being deni ed attorneys or whose attorneys 
were inadequately trained. http: //www.d isabi!ityandabuse.orgia lta-Ietter.pdf 

SpeetTllmlnstitute can provide a training for the staff of OCR A to acquaint them ofthc due process, 
Lantennan. and ADA rights of regional center clients in probate conservatorship proceedings. 
Perfornling thc functions described above would be consistent with the mandate and role ofOCRA. 
https: //www.disabilityrightsca.orgiwhat-wc-do/programs/o ffi ee-of-c I i ents-ri gilts-ad vocaey-ocra 
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finish printing 

Rule 1.100. Requests for accommodations by persons with disabilities 

(a) Definitions 

As used in this rule: 

(1) "Persons with disabilities" means individuals covered by California Civil Code section 51 et seq.; the 

Americans With Disabilities Act of 1990 (42 U.S.C. §12101 et seq.); or other applicable state and federal 

laws. This definition includes persons who have a physical or mental medical condition that limits one or 

more of the major life activities, have a record of such a condition, or are regarded as having such a 

condition. 

(2) "Applicant" means any lawyer, party, witness, juror, or other person with an interest in attending any 

proceeding before any court of this state. 

(3) "Accommodations" means actions that result in court services, programs, or activities being readily 

accessible to and usable by persons with disabilities. Accommodations may include making reasonable 

modifications in policies, practices, and procedures; furnishing, at no charge, to persons with disabilities, 

auxiliary aids and services, equipment, devices, materials in alternative formats, readers, or certified 

interpreters for persons who are deaf or hard-of-hearing; relocating services or programs to accessible 

facilities; or providing services at alternative sites. Although not required where other actions are 

effective in providing access to court services, programs, or activities, alteration of existing facilities by 

the responsible entity may be an accommodation. 

(Subd (a) amended effective July 1,2017; adopted as subd (b) effective January 1, 1996; previously amended 

effective January 1, 2006, amended and relettered effective January 1, 2007.) 

(b) Policy 

It is the policy of the courts of this state to ensure that persons with disabilities have equal and full access to 

the judicial system. To ensure access to the courts for persons with disabilities, each superior and appellate 

court must delegate at least one person to be the ADA coordinator, also known as the access coordinator, or 

designee to address requests for accommodations. This rule is not intended to impose limitations or to 

invalidate the remedies, rights, and procedures accorded to persons with disabilities under state or federal 

law. 

(Subd (b) adopted effective January 1,2007.) 

(c) Process for requesting accommodations 

The process for requesting accommodations is as follows: 

(1) Requests for accommodations under this rule may be presented ex parte on a form approved by the 

Judicial Council, in another written format, or orally. Requests must be forwarded to the ADA 

coordinator, also known as the access coordinator, or designee, within the time frame provided in (c)(3). 

(2) Requests for accommodations must include a description of the accommodation sought, along with a 
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statement of the medical condition that necessitates the accommodation. The court, in its discretion, 

may require the applicant to provide additional information about the medical condition. 

(3) Requests for accommodations must be made as far in advance as possible, and in any event must be 

made no fewer than 5 court days before the requested implementation date. The court may, in its 

discretion, waive this requirement. 

(4) The court must keep confidential all information of the applicant concerning the request for 

accommodation, unless confidentiality is waived in writing by the applicant or disclosure is required by 

law. The applicant's identity and confidential information may not be disclosed to the public or to 

persons other than those involved in the accommodation process. Confidential information includes all 

medical information pertaining to the applicant, and all oral or written communication from the applicant 

concerning the request for accommodation. 

(Subd (c) amended effective July 1, 2017; previously amended effective January 1, 2006, and January 1, 2007.) 

(d) Permitted communication 

Communications under this rule must address only the accommodation requested by the applicant and must 

not address, in any manner, the subject matter or merits of the proceedings before the court. 

(Subd (d) amended effective January 1, 2006.) 

(e) Response to accommodation request 

The court must respond to a request for accommodation as follows: 

(1) In determining whether to grant an accommodation request or provide an appropriate alternative 

accommodation, the court must consider, but is not limited by, California Civil Code section 51 et seq., 

the provisions of the Americans With Disabilities Act of 1990 (42 U.S.C. § 12101, et seq.), and other 

applicable state and federal laws. 

(2) The court must promptly inform the applicant of the determination to grant or deny an accommodation 

request. If the accommodation request is denied in whole or in part, the response must be in writing. On 

request of the applicant, the court may also provide an additional response in an alternative format. The 

response to the applicant must indicate: 

(A) Whether the request for accommodation is granted or denied, in whole or in part, or an alternative 

accommodation is granted; 

(8) If the request for accommodation is denied, in whole or in part, the reason therefor; 

(C) The nature of any accommodation to be provided; 

(D) The duration of any accommodation to be provided; and 

(E) If the response is in writing, the date the response was delivered in person or sent to the applicant. 

(Subd (e) amended effective January 1,2010; previously amended effective January 1, 2006, and January 1, 
2007.) 

(f) Denial of accommodation request 

A request for accommodation may be denied only when the court determines that: 

(1) The applicant has failed to satisfy the requirements of this rule; 
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(2) The requested accommodation would create an undue financial or administrative burden on the court; or 

(3) The requested accommodation would fundamentally alter the nature of the service, program, or activity. 

(Subd (f) amended effective January 1, 2007; previously amended effective January 1, 2006.) 

(g) Review procedure 

(1) If the determination to grant or deny a request for accommodation is made by nonjudicial court 
personnel, an applicant or any participant in the proceeding may submit a written request for review of 
that determination to the presiding judge or designated judicial officer. The request for review must be 
submitted within 10 days of the date the response under (e)(2) was delivered in person or sent. 

(2) If the determination to grant or deny a request for accommodation is made by a presiding judge or 
another judicial officer, an applicant or any participant in the proceeding may file a petition for a writ of 
mandate under rules 8.485-8.493 or 8.930-8.936 in the appropriate reviewing court. The petition must 
be filed within 10 days of the date the response under (e)(2) was delivered in person or sent to the 
petitioner. For purposes of this rule, only those participants in the proceeding who were notified by the 
court of the determination to grant or deny the request for accommodation are considered real parties in 
interest in a writ proceeding. The petition for the writ must be served on the respondent court and any 
real party in interest as defined in this rule. 

(3) The confidentiality of all information of the applicant concerning the request for accommodation and 
review under (g)(1) or (2) must be maintained as required under (c)(4). 

(Subd (g) amended effective January 1, 2010; previously amended effective January 1, 2006.) 

(h) Duration of accommodations 

The accommodation by the court must be provided for the duration indicated in the response to the request for 
accommodation and must remain in effect for the period specified. The court may provide an accommodation 
for an indefinite period of time, for a limited period of time, or for a particular matter or appearance. 

(Subd (h) amended effective January 1, 2006.) 

Rule 1.100 amended effective July 1,2017; adopted as rule 989.3 effective January 1, 1996; previously amended 

effective January 1, 2006; previously amended and renumbered effective January 1, 2007; previously amended 

January 1,2010. 

Advisory Committee Comment 

Subdivision (g)(2). Which court is the "appropriate reviewing courf' under this rule depends on the court in which the accommodation 

decision is made and the nature of the underlying case. If the accommodation decision is made by a superior court judicial officer and 

the underlying case is a limited civil, misdemeanor, or infraction case, the appropriate reviewing court is the appellate division of the 

superior court. If the accommodation decision is made by a superior court judicial officer and the case is anything other than a limited 

civil, misdemeanor, or infraction case, such as a family law, unlimited civil, or felony case, the appropriate reviewing court is the Court 

of Appeal. If the accommodation decision is made by a judicial officer of the Court of Appeal, the appropriate reviewing court is the 

California Supreme Court. 
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"If no request for 
an accommodation 
is made, the court 

need not provide one." 

- Judicial Council 
2017 Brochure * 

* Rule 1.100 and all Judicial Council 
educational materials are erroneously 
premised on the need for a request. 

Any program or activity that is funded by the state 
shall nleet the protections and prohibitions of Title II 
of the ADA and federal rules and regulations 
implementing the ADA. (Cal. Gvt. Code Sec. 11135) 

A public entity must offer accommodations for known 
physical or mental linlitations. (Title II Technical 
Assistance Manual of DOJ) 

Even without a request, an entity has an obligation to 
provide an accommodation when it knows or 
reasonably should know that a person has a disability 
and needs a modification. (DOJ Guidance Memo to 
Criminal Justice Agencies~ January 2017) 

Some people with disabilities are not able to make an 
ADA accomnlodation request. A public entity's duty 
to look into and provide accommodations may be 
triggered when the need for accommodation is 
obvious. (Updike v. Multnomah County (9th Cir 
2017) 870 F.3d 939) 

It is the knowledge of a disability and the need for 
accommodation that gives rise to a legal duty ~ not a 
request. (Pierce v. District of Columbia (D.D.C. 
2015) 128 F.Supp.3d 250) 

A request for accommodation is not necessary if a 
public entity has knowledge that a person has a 
disability that may require an accommodation in order 
to participate fully in the services. Sometimes the 
disability and need are obvious. (Robertson v. Las 
Animas (lOth Cir. 2007) 500 F.3d 1185) 

The failure to expressly request an accommodation is 
not fatal to an ADA claim where an entity otherwise 
had knowledge of an individuars disability and needs 
but took no action. (A.C. v. Paradise Valley (9th Cir. 
2016) 815 F.3d 1195) 

The import of the ADA is that a covered entity 
should provide an accommodation for known 
disabilities. A request is one way~ but not the only 
way, an entity gains such knowledge. To require a 
request from those who are unable to make a request 
would eliminate an entire class of disabled persons 
from the protection of the ADA. (Brady v. Walmart 
(2nd Cir. 2008) 531 F.3d 127) 
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181 CaL App.4th 702, 104 CaLRptdd 817, 10 Cal. Dail y Op. Scrv. t:l1 9, 20 10 Daily .lnurnal DAR. 1625 

(Cite:iS: 181 C:i I. AI' I,Ath 702, 10~ C:iI,R(ltr,3d 817) 

Court of AppeLlI, Sl:cond Distric t, 

Di vision R. 
Daniela BISCARO, Plainti lT and Res pondent , 

v. 

Marc Gregory STERN, Defe ndant and AppcIJull 1. 

No. 11 205856. 

.Ian. 28, 20 I O. 

Bacl(ground: Husband appctLl cd from orders of the 

Superior Court, Los Angeles County , Marcn E. 

Nelson, Commiss ioner, and Roher t /\. Schne ider 

Hnd Michael l.. Convey . .Il , in di ssolution rroceed 

ing regarding entry of de fault and denial o f hi s re

ques t for accommoda tion of his disabilities. 

Holdings: The Court or Apr eal , Ruhin , Ac ting 

Presiding. Judge, he ld tha t: 

(I ) court was requ ired to consiuer und rule on hus

hnnd's request for accommodation o f his disahi lit -

II":S ; 

(2) fa ilure to do so was structural crror: nnd 

(3) court could no t confirm condominium as wi re's 

sepamtc property in li ght o r her 1:1 ilurc to identify 

condominium as separate property in her complainl. 

Reversed and remanded. 

Opinion, 10J Ca LRptd d 25 1, vacated. 

West ii eadnotcs 

111 C ivil Rights 78 €=> I056 

78 Civil Rights 

78 t Rights Protec ted nnd Discr imination Prohib

ited in General 

78k i 056 k. Co urts and juJicia l proceedings. 

Most Cited Cases 

Divorce 13~ €==> 1~6 

134 Divorce 

1341V Proceedings 

D4 IV(L) Tr ial or lIearing 

134 k 146 k. Mode and conduct of trial in 

gcnew l. Most C ited Cascs 

Trial court was re quired to consider :md rule on 

husband's reques t for accommodation o j" hi s per

manen t cognit ive disahilit ies in disso lution o f mar

riuge proceeding through provision o r a neuropsy 

cho logist: record did not suggest hushand fai led to 

comply wi Lh proccdura l requircments, that provid

ing tI neuropsycho logist would burden the cour t any 

d ilTcrently from the appoinlmenL of o Lher fa cilitat

ors, and nothing sugges ted that a ncuropsychologist 

uss isting husband wo uld ha ve necessarily altered 

the judicial se rvices the court provided to the puh

lic. Cal.Rulcs or Court , Ru le 1.100 (2009). 

SeC' 2 Witkill . Cal. Procedurl' (5 ,h ed. 20oN) COllrls. 

.~'I 32: Cal. J Ul". 3d. Labo!". § 71: HogoboolJl & King. 

Cal. Practice Gllide: Fami~l· Lml· ( The HIIIIC'/" 

Grollp 20(9) 11 /3:35 reA FA MiLY ell. 13-A/ 
121 C ivil Rights 78 €=> H156 

78 C ivil Rights 

781 Rights Protected and Discrimination Prohih

ited in General 

78k [056 k. Courts and judicial proceedings. 

Most Cited Cases 

The purpose of Ru le o f Court governing re

quests for accommodations hy persons wi th di sahi l

ities is to allow meuningful invo lvement by all par

ti cip"lJl ls in a Icgal proceeding to the full es t extent 

practicable. CaLRulcs o r Court, Rulc l.l 00 (2009). 

131 Appeal :ind Error 30 C;:;o>907(1) 

30 Appeal and Error 

JOXVI Rcv icw 

30XV I(G) Presumptions 

30k906 ruets or Evidcncc Not Shown hy 

Record 
30k907 1n Gencra l 

30k907( I) k. In general. Most C itcd 

Cases 

,0 20 11 Thomson Rcutcrs. No C laim to Orig. US Gov. Works. 29 
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181 Cal.App.4th 702, 104 Cal.Rptr.3d 817,10 Cal. Daily Op. Servo 1319,2010 Daily Journal D.A.R. 1625 
(Cite as: 181 CaLApp.4th 702, 104 CaLRptr.3d 817) 

The general rule is that on a silent record the 
trial court is presumed to have been aware of and 
followed the applicable law when exercising its dis
cretion; the appellate court will not presume error 
in this situation. 

[4] Divorce 134 €:=>184(12) 

134 Divorce 
134 IV Proceedings 

134IV(O) Appeal 
134k184 Review 

134k 184( 12) k. Hannless error. Most 
Cited Cases 

Error in failing to rule on husband's request for 
accommodation of disabilities was structural error 
in dissolution proceedings such that husband was 
not required to show prejudice~ trial court was un
der a mandatory duty to rule on the motion, which 
requested a neuropsychologist due to husband's per
manent cognitive disabilities. West's Ann.Cal. 
Const. Art. 6, § 13; West's Ann.Cal.C.C.P. § 475; 
Cal.Rules of Court, Rule 1.100 (2009). 

(5) Divorce 134 €:=>875 

134 Divorce 
134 V Spousal Support, Allowances, and Dispos

ition of Property 
I 34V(D) Allocation of Property and Liabilit

ies; Equitable Distribution 
134 V(D)9 Proceedings for Division or 

Assignment 
134k875 k. Pleadings. Most Cited 

Cases 
(Fonnerly 134k203) 

Divorce 134 ~883 

134 Divorce 
134 V Spousal Support, Allowances, and Dispos

ition of Property 
134V(D) Allocation of Property and Liabilit

ies; Equitable Distribution 
134 V(D)9 Proceedings for Division or 

Assignment 

1 34k882 Judgment or Decree 
1 34k883 k. In general. Most Cited 

Cases 
(Fonnerly 134k254(1» 

Trial court could not confrrm condominium as 
wife's separate property in default judgment in light 
of wife's failure in her original and amended peti
tions for dissolution of marriage to identify the con
dominium as her separate property. West's 
Ann.Cal.C.C.P. § 580. 

(6) Constitutional Law 92 ~4010 

92 Constitutional Law 
92XXVII Due Process 

tion 

92XXVII(E) Civil Actions and Proceedings 
92k4007 Judgment or Other Detennina-

92k40 10k. Default. Most Cited Cases 

Constitutional Law 92 €=>4386 

92 Constitutional Law 
92XXVII Due Process 

tions 
92XXVII(G) Particular Issues and Applica-

92XXVII(G)18 Families and Children 
92k4383 Marital Relationship 

92k4386 k. Tennination; divorce, 
dissolution, and separation. Most Cited Cases 

A default judgment may not award more relief 
than a complaint requests without violating due 
process; that principle applies to marital dissolu
tions. U.S.C.A. Const.Amend. 14. 

**819 Allen L. Lanstra, Jr., for Defendant and Ap
pellant. 

No response on behalf of Plaintiff and Respondent. 

RUBIN, Acting P.1. 
*705 Following thc trial court's failure to rule 

on his request for accommodation of his disabilit
ies, Marc Stem appeals from issuance of a restrain-

'e> 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 30 
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to Clarify the Sua Sponte Obligations of 

Courts to Ensure Access to Justice 
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Thomas F. Coleman 
Legal Director 
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September 24, 2019 

spcctrlll11insti tlltc.orglada-compl iancc. pd f 
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Access to Justice: E(quality) = MC410 

l:3y Thomas F. Coleman 
Daily Journal - January 6, 20 17 

An attorney docs not have to be an Einste in to rea lize that a cl ient with an 
inte llectua l or comm uni cation disability may need an accommodation in 
order to rece ive access to justi ce in a legal proceed ing. When such 
di sabili ties become apparent. a lawyer has an obl igati on under state and 
federa l law to take appropriate remedi al action. 

With the commemoration of the 25'h anni versary of the Americans with 
Disabiliti es Act in th e rear-v iew mirror. all attorneys should be aware that 
federa l law requires government enti ties and businesses to prov ide 
reasonable accommodations to people with di sa biliti es. This inc ludes 
court-appointed and privately-retained attorneys. 

Title II of the ADA requ ires courts to take appropriate actions to ensure 
that litiga nts with di sabiliti es have access to justi ce and have an 

opportuni ty fo r meaningful part ic ipation in lega l proceedings. Titl e II applies to attorneys who 
are appoin ted by the court and whose fees arc paid wi th publ ic funds. 

Title III of the ADA requires pro fessional offi ces, including law o ffi ces, to provide reasonab le 
accommodations to clients with di sab ilities that necessi tate such accoml11odation in order for 
them to receive the benefi t of the services being provided. 

There arc several Californ ia statutes that impose a duty on lawyers to provide reasonable 
accommodations to clicnts with di sabiliti es. Civil Code Section 5 1.4 (Ca li forni a Access Law) 
protects the ri ght of people with phys ical or mental di sa biliti es to "equal access" to business 
establi shments. Civil Code Section 5 1 (U nruh Civil Rights Act) says that a violation of the 
federa l A DA is a lso a violation of thi s statute. 

The Rul es of Professional Conduct also apply to legal scrviees performed for cl ients who have 
di sabi lities. Under Rule 3- 11 0. a lawyer sha ll not int enti onally fa il to perfo nn legal services with 
competence. In order to show compctence in a matter, a lawyer must "apply the I) dil igence, 2) 
leaming and skill , and 3) mental , emoti onal , and phys ica l ability reasonably necessary for the 
perfonnance of such service." 

When these state and federa l lega l mandates arc applied to the representation of clients with 
cogn itive and communication di sabili ties. several princ iples become ev ident. 

First. when a lawyer becomes aware that hi s or her c li ent has such a di sabili ty. the lawyer should 
assess whether he or she has the skill nccessary to prov idc competent serv ices to a client with 
such special needs. Docs th e attorney have knowledge about this type of a disabili ty? Can th e 
attorncy effectively intervicw the cli ent and ascertain the cl ient's tTUe w ishes? What types of 
accommodations should be uscd to ensure that the client receives access to j ustice and can have 
meaningful partic ipation in th e case? 
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If a lawyer docs not have the requ isite skill - or the necessary mental and emotional di spos ition 
for that matter - he or she might still represent the cl ient if the lawyer acquires the skill before 
the servi ce is scheduled to begin. (Rule 3-1 10, (c). The lawyer may not need to become 
personally skill ed to provide competent services ifother professional s can be associated who 
will help fill the accessibility gap. 

For example. if a client is deaf or hard or hearing. a sign language interpreter may be all that is 
necessary to ensure that the c li ent rcceives access to justice in courtroom proceedings. Ilowever, 
for clients with intellectual or developmental di sabiliti es. other accommodations wil l be 
necessary. Additional steps must be taken to ensure that such clients have the most effective 
communications with their attorneys that arc possible and that they understand the court 
proceedings and participate in them in the most effective way that is reasonably poss ibl e. 

Providing di sability accommodations to clients with cognitive and communication di sabilities is 
especially important in conservatorship cases. Lawyers appointed to represent proposed 
conservatees know from the get-go that the cli ent probably has a significant mental di sability and 
may have serious problems communicating and understanding. These lawyers also know that 
important liberty interests are in jeopardy. Court-appointed conservatorship lawyers. therefore, 
have an even stronger incentive to acquire the sk ill s necessary to provide effective representation 
to clients with special needs. 

There is a tool availab le to attorneys to assist them in meeting the needs of these clients. and at 
the same time fulfilling their lega l duty to provide competent representation and ensure access to 
justice for such litigants. It is Judicial Council Form MC-4 10. It was fonnulated under the 
authority of Rule 1.100 of the California Rules of Co lilt which regul ates di sability 
accommodations in judicial proceedings. 

This fonn may be used by attorneys to request the court to provide di sability accommodations for 
their clients. The fonn is submitted by the attorney to the court on an ex-parte basis. The request 
for accommodation is confidential. A brochure published by the Judicial Council explains that 
"The process for requesting accommodat ion under Rule 1.1 00 is not adversarial." 

My research suggests that MC-4 1 0 is se ldom used in conservatorship cases. That is probably 
because th e fonll is never mentioned in training programs for court-appointed attorneys who 
represent disabled clients in such cases. That is shame. The use of thi s fonn should be routine in 
such proceedings. or for that matter in any case where the client has a signifi cant di sability. 

One use of the fonn would be fo r an attorney to req uest the appointment of an accommodation
assessment expert to assist the attorney in fonnulating a di sability-accommodation plan for the 
c lient - to ensure access to justice in the proceeding. from the beginning to the end . If the client 
is indigent - which many conservatees arc - the attorney would be entitled to have an expert 
appointed for such purpose. at county expense, under Evidence Code Section 730. 

Perhaps it is time for bar associations to shine a spotlight on the MC-41 0 fornl , not on ly for the 
benefit of clients with di sabilities. but for the benefit of lawyers who might someday find 
themselves on the receiving end of a complaint to the State Bar of Ca liforn ia for violating state 
and federal disabi li ty ri ghts laws and rules of professional conduct. 

Thomas F. Coleman is the legal director oJthe Disability and Guardianship Project oJSpectl'll1ll 
Institute. He may be contacted at tolllcoicmall@spectrwninstitute.org. 
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APPLICANT'S INFORMATION TO BE KEPT CONFIDENTIAL MC-410 

APPUCANT (name): FOR COURT USE ONLY 

APPLICANT is c:J Witness I::J Juror I::J Attorney c:J Party CI Other 

Person submlttlng request (name): 
(Specify) 

APPLICANrS ADDRESS: 

TELEPHONE NO.: 

NAME OF COURT: 

STREET ADDRESS: 

MAILING ADDRESS: 

CITY AND ZIP CODE: 

BRANCH NAME: 

JUDGE: 

CASE TITLE: DEPARTMENT: 

REQUEST FOR ACCOMMODATIONS BY PERSONS 
CASE NUMBER: 

WITH DISABIUTIES AND RESPONSE 

Applicant requests accommodation under rule 1.100 of the California Rules of Court, as follows: 

1. Type of proceeding: I::J Criminal I::J Civil c:J Other: 

2. Proceedings to be covered (for example, bail hearing, preliminary hearing, trial, sentencing hearing, family, probate, juvenile): 

3. Date or dates needed (specify): 

4. Impairment necessitating accommodation (specify): 

5. Type or types of accommodation requested (specify): 

6. Special requests or anticipated problems (specify): 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

Date: 

(TYPE OR PRINT NAME) (SIGNATURE) 

RESPONSE 
The accommodation request is GRANTED and 
the court will provide the 

[::J requested accommodation, in whole 

[::J requested accommodation, in part (specify below): 

For the following duration: 

c:J For the above matter or appearance 

[:J From (dates): to 

[::J Indefinite period 

Date response delivered in person or sent to applicant: 

(TYPE OR PRINT NAME) 

The accommodation is DENIED in whole or in part 

because it 

c:J fails to satisfy the requirements of rule 1.100. 

c:::J creates an undue burden on the court. 

I::J fundamentally alters the nature of the service, 

program, or activity. 

For the following reason (attach additional pages, if 
necessary): [See Cal. Rules of Court, rule 1.1 OO(g), for 

the review procedure] 

c:::J The court will provide the alternative 
accommodation as follows: 

(SIGNATURE) 

c:J SIGNATURE FOlLOVVS THE LAST PAGE OF THE RESPONSE. 
Page 1 of 1 

Form Approl/ed for Optional Use 
Judicial Council ofCallfomia 
MC-410(Rev. JanualY 1. 2010) 

REQUEST FOR ACCOMMODATIONS BY PERSONS 
WITH DISABIUTIES AND RESPONSE 

Cal. Rules of Court. rule 1.100 
www.courtinfo.ca.gov 
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Judicial Council of California 
Americans with Disabilities Ad Grievance Procedure 

This Grievance Procedure is established in accordance with the requirements of the 
Americans with Disabilities Act of 1990 (ADA). It may be used by anyone who wishes 
to file a complaint alleging discrimination on the basis of disability in the provision of 
services, activities, programs, or benefits by the Judicial Council. 

1. The complaint should be in writing and contain the complainant's name, address, 
and phone number, as well as a detailed deSCription of the incident or condition, 
and the location, date, and time of any incident. Upon request to the Judicial 
Council's ADA Coordinator (contad information provided below) complaints may 
be filed in another format, such as in person or by telephone, that accommodates 
the complainant. 

2. The complaint should be submitted by the complainant and/or his/her designee 
as soon as pOSSible, but no later than 60 calendar days after the incident 
occurred, to the Judicial Council's ADA Coordinator: 

A TIN: ADA Coordinator 
Judicial Council and Trial Court Leadership Office 
455 Golden Gate Avenue 
San Francisco, CA 94102 
Telephone: (415) 865-7737 
JCCAccessCoordinator@iud.ca.gov 

3. Upon receipt of a complaint, the ADA Coordinator or deSignee will investigate the 
complaint. The ADA Coordinator may, at his or her discretion, discuss the 
complaint or possible resolution of the complaint with the complainant, or seek 
additional information from the complainant. The complainant's failure to 
respond to a request for additional information may be deemed an abandonment 
of the complaint. The ADA Coordinator or designee may, in his/her discretion, 
seek assistance from other sources in responding to the complaint. 

4. Within 30 calendar days of receiving the complaint, the ADA Coordinator or 
designee will respond in writing to the complainant. The response will explain 
the position of the Judicial Council, and if applicable, offer options for resolution 
of the complaint. Upon request to the ADA Coordinator, responses may be 
presented in another format, such as in person or by telephone, that 
accommodates the complainant. If more than 30 days is required to respond to 
the complaint, the ADA Coordinator will promptly notify the complainant of the 
expected date that a written response will be provided. 

5. If the complainant and/or designee is dissatisfied with the response by the ADA 
Coordinator or deSignee, the complainant may request reconsideration of the 
response within 20 calendar days after the date of the response. 
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6. Requests for reconsideration should be in writing, and include the complainant's 
name, address, and phone number, a copy of the original complaint, a copy of 
the Judicial Council's response, and a description of issues for reconsideration . 
Upon request to the ADA Coordinator, requests for reconsideration may be filed 
in another format, such as in person or by telephone, that accommodates the 
complainant. Requests for reconsideration must be submitted to: 

ATTN: ADA Administrator 
Judicial Council and Trial Court Leadership Office 
455 Golden Gate Avenue 
San Francisco, CA 94102 
Telephone: (415) 865-7737 
JCCAccessAdministrator@jud.ca.gov 

7. The ADA Administrator will review the initial complaint, written response of the 
ADA Coordinator or designee, and the request for reconSideration, and may at 
his or her discretion, discuss the complaint or possible resolution of the request 
for reconsideration with the complainant, or seek additional information from the 
complainant. The complainant's failure to respond to a request for additional 
information may be deemed an abandonment of the request for reconsideration. 
The ADA Administrator or designee may, in his/her discretion , seek assistance 
from other sources in responding to the request for reconsideration. 

8. Within 30 calendar days of receiving the request for reconSideration , the ADA 
Administrator will respond in writing to the complainant with a final resolution of 
the complaint. Upon request to the ADA Administrator, the response may be 
presented in another format, such as in person or by telephone, that 
accommodates the complainant. If more than 30 days is required to respond to 
the request for reconsideration, the ADA Administrator will promptly notify the 
complainant of the expected date that a written response will be provided . 

9. All written complaints, requests for reconsideration, and responses will be 
retained by the Judicial Council for at least three years. 

This Grievance Procedure is not intended to resolve employment-related complaints of 
disability discrimination or harassment. The Judicial Council 's Equal Employment 
Opportunity Policy; Policy Against Harassment; and/or Discrimination, Harassment, and 
Retaliation Complaint Resolution Policy govern employment-related complaints. 

This document may be made available in alternate formats as a reasonable 
accommodation upon request. 
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From: 

Sent: 

To: 

Subject: 

Attachments: 

Spectrum Instit ute <tomcoleman@spectruminstitute.org> 

Thursday, July 20, 2017 7:14 AM 

'Thomas F. Coleman' 

Ca lifornia Judicial Council is adopting a grievance procedure for complaints regarding ADA non

compliance 

chief-j ustice-Ietter-ada -2.pdf; ada -regs-part-35 .pdf; judicil -counci l -emails.pdf 

The letter sent by Spectrum Institute tD t he Chief Justice on May 1, 2017 (attached) prompted 

officials at the Judicial Council to realize that the agency did not have a grievance procedure to 

receive and process complaints about ADA non-compliant policies and procedures. To its credit, 

the Judicial Council is considering a proposal to delegate authority to its Administrative Director to 

develop and implement such procedures as requ ired by the ADA and by implementing regulations 

ofthe United States Department of Justice (attached). Such a proposal is on the consent agenda at 

the July 28,2017 meeting of the Judicial Council. (See below.) 

The lack of procedures at the state level in California raises the question of how many local Superior 

Courts in the state with 50 or more employees do not have such a procedure in place - or for that 

matter how many large judicial branch entities or state bar associations in other states have failed 

to adopt such procedures. 

The letter to the Chief Justice and the DOJ regulations are attached, as is a string of emails between 

a Judicial Council representative and attorney Thomas F. Coleman at Spectrum Instit ute. 

Fr iday. July 28. 2017 

CONSENT AGENDA 

Judicial Council of California 

Meeting Agenda 

Judicial Council 

Opell (0 tlJ e PublIC Unless /ndlCJled JS Closed 

(Caf. Rufes of COlin, rufe I O.6(a)} 

Meelma malell.~/s ;-Ife noVl only .1VJIJable eleel/Ollle.llly 

rhrougt, me Ilypeflmked lepons on OIlS agenda. 

8:JOAM 

~ss GOIOffi Gate ;"\'t! 

5.ln FrnnC$(O. CA 
90S 102·3688 

Ftequ~l$ 104' ';OA 

Gccomn;od3:J()n 

!ohouId be CI ..-ect~ to 
JCCAcce~!.COOld,".ltor 

ct'JUC! CoO go.' 

San Francisco 

A council membel who \''I',sh€s (0 feQue-sr thai any I((fm oe moved flom the Consent 
Agenda fO the DISCUSSIon Agenda IS asked to pfeiJ:;e norrf'" Roma Cneadle at 
.j f5·86~·7640 al feaSI 48 Mur. before Ihe meermg 

li lc:IIIClfUscrsfTolll New DcskloplDcsklop/udu·gricv3nCc-I1l :ltc ri:li s.htmI 9l 10120 19 7:54:06 AM I 85



17·121 

Summary: 

JudiciJI Council: DelegJtion to AdministrJtive Director for ApprovJI 
of AmericJns with DisJbil ities Act GrievJnce Procedure (Action 
Required) 

Judlcul CoulIClI \t:lff r~colllm~lIds Ih.11 the Judicial Council delegate Juthonty 
to the ArulUlUSlr3U\'e Director to :lpproye :llId m:unt:l lli :\ gne\':lIlce procedure 
dr:tfied pu1'511.111t 10 th~ Ammc:llls With Dis:lblhlles Act (ADA) III order to 
reduce deb ys Ill impiementltlg thiS requtred procedure COllslStent With the 
requtrements of the ADA, the gne· .. :lJlce procedltr~ WII! pron de members of tl e 
pubhc \\1lh lll fonll.111011 :lbOIlI how to fi le :I compb ull aUeglllg d,scnnun.1f1011 
olllhe baSIS of dl;'1blhry 111 the pronSIOIl of ser .. ICe5. 3C1I\111e5, programs, or 
bene fi ls by Ihe JuruCial COllncd, :IS wdl as procedures for Judlcl:I] Councd staff 
to resolve such cOlllpbllllS 

lik : /I/ClIU~rsfTom New Dcs ktop/ Dcsk:top/ llda-gri c\';\ncc-malcrials.hlmllJi 1 0120 I !) 7:54 :06 A M I 86



Disability and Guardianship Project 
Disability and Abuse Project 
9420 Reseda Blvd. #240, Northridge, CA 91324 
(818) 230-5 156 • www. spect ruminstitute.org 

May I. 2017 

Honorabl e Tani Cantil-Sakauye 
Chairperson 
Judicial Council of Cali fomi a 
350 McAlli ster Street 
San Francisco, CA 94102 

Re: Request for Infonllation 

Dear Chi ef Justi ce: 

SECON D REQUEST 
sent on May 30. 20 17 
No response received 
to first request as of 
May 28, 2017 

VL..... Y !!:I>-d -

I am wri ting to obtain contact information fo r the employee designated by the Judicia l Council to 
receive and investigate complaints of noncompli ance by the Judicial Council with its obligations 
under Tit le U of the Americans with Disabili ties Act. 

I wou ld also like to know where I can obtain. or find online. the grievance procedures that may be 
used by persons wishing to complain to the Judicial Council that its policies or practices do not 
compl y with the requirements of Title II. 

I reached out to Ms. Linda McCulloh for thi s in fonlla ti on last week but did not receive a response. 
Therefore, I am hoping that you. as Chairperson of the Judi cia l Council. can provide this 

information. 

Respectfully submitted: 

v~y~ 
Thomas F. Coleman 
Lega l Director. Spectnllll Instihlte 
tomco I eman@spectruminstitute.org 
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Spectrum Institute 

Subject: String of emails on the need for ADA grievance procedures at the Judicial Council 

From: Thomas F. Coleman [mailto:tomcoleman@earthlink.net] 
Sent Tuesday, July 18, 2017 11 :17 AM 
To: 'Barnett, Amber' <Amber.Bamett@jud.ca.gov> 
Subject: RE: Letter to Thomas Coleman 

Thank you for the update. 

I will look for the materials on the website tomorrow when they are posted there. 

From: Barnett, Amber [mailto:Amber.Bamett@jud.ca.govl 
Sent: Tuesday, July 18, 201711:05 AM 
To: 'tomcoleman@spectruminstitute.org' <tomcoleman@spectruminstitute.org> 
Subject RE: Letter to Thomas Coleman 

Good afternoon Mr. Coleman, 

I received an update regarding our agency's ADA required grievance procedure. The Judicial Council 
of California staff have been working to reduce delays in implementation of a grievance procedure. 
The matter will be on the Judicial Councirs consent agenda during the July 27-28 meeting. 

The agenda and materials for the July Council meeting will be posted on July 19. We will continue to 
keep you updated on the implementation on a grievance procedure. 

Thank you, 

Amber Lee Barnett. Principal Manager 
Judicial Council and Trial Court Leadership I Leadership Services Division 
Judicial Council of California 
2860 Gateway Oaks Drive, Suite 400, Sacramento, CA 95833 
916-263--13981 amber.bamett@jud.ca.gov I www.courts.ca.gov 

From: Bamett, Amber 
Sent: Thursday, June 08, 2017 11 :47 AM 
To: 'Spectrum Institute' <tomcoleman@spectruminstitute.org> 
Subject: RE: Letter to Thomas Coleman 

Good afternoon Mr. Coleman, 

I have received your email below and will provide responses to your questions as soon as possible. I 
am coordinating with the appropriate offices in our organization, and we will get back to you soon. 
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Thank you, Amber 

Amber Lee Barnett, Principal Manager 
Judicial Council and Trial Court Leadership I Leadership Services Division 
Judicial Council of California 
2860 Gateway Oaks Drive. Suite 400, Sacramento, CA 95833 
916-263-13981 amber.bamett@jud.ca.gov I www.courts.ca.gov 

From: Spectrum Institute fmailto:tomcoleman@spectruminstitute.orgJ 
Sent: Wednesday, June 07, 20176:07 AM 
To: Bamett, Amber <Amber.Bamett@jud.ca.gov> 
Subject RE: Letter to Thomas Coleman 

Dear Ms. Bamett: 

I have received you message about the action being taken by the Judicial Council to comply with the 
ADA's requirement of having a grievance procedure and a contact person for compliance issues. 

I do have an issue to raise about ADA noncompliance by the Judicial Council but I prefer to wait until 
the grievance procedure is finalized before I raise it. At what stage is the formulation of a grievance 
procedure now? Has it been reviewed by the Rules Committee? When will it be on the agenda of 
the full Judicial Council for consideration and approval? 

Thank you. 

Thomas F. Coleman 
Legal Director 
Spectrum Institute 

From: Barnett, Amber [mailto:Amber.Barnett@jud.ca.gov] 
Sent: Tuesday, June 6, 20177:41 AM 
To: 'tomcoleman@spectruminstitute.org' <tomcoleman@spectruminstitute.org> 
Subject RE: Letter to Thomas Coleman 

Dear Mr. Coleman: 

This letter is in response to your inquiry to the Chief Justice on May 1, 2017, requesting contact 
information for the Judicial Council's compliance coordinator under Title II of the Americans with 
Disabirlties Act. The Chief Justice has forwarded your request to my office. 

I am the appropriate contact for ADA Title II compliance issues at the Judicial Council. My contact 
infonnation is as follows: 

Amber Lee Barnett, Principal Manager 
Judicial Council and Trial Court Leadership I Leadership Services Division 
Judicial Council of California 
2860 Gateway Oaks Drive, Suite 400, Sacramento, CA 95833 
916-263-1398 
Amber.barnett@jud.ca.gov 
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In addition, you can also submit any issues, requests, or complaints through the Judicial Council's 
ADA Coordinator email address:JCCAccessCoordinator@iud.ca.gov. Additional infonnation is also 
available on the JUdicial Council website - htto:/lwww.courts.ca.qov - under the "Accessibility" tab. 

We are unable to forward you the Judicial Council's ADA Grievance Procedure at this time. The 
Grievance Procedure is currently being finalized, and we will send you a copy once it has been 
approved. 

Thank you for reaching out to the Judicial Council with your request. Please do not hesitate to 
contact me with any further questions. 

Amber Lee Barnett, Principal Manager 
Judicial Council and Trial Court Leadership 1 Leadership Services Division 
Judicial Council of California 
2860 Gateway Oaks Drive, Suite 400, Sacramento, CA 95833 
916-263-13981 amber.bamett@jud.ca.gov I www.courts.ca.gov 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Justice Hull, 

Spectrum Institute <tomcoleman@spectruminstitute.org> 
Sunday, May 28,20177:39 AM 

'Hull, Harry' 
Second request to Chair of Judicial Council 

chief-justice-letter-ada-2.pdf; ada-regs-part-35.pdf 

On May 1, 2017, I sent a letter in the postal mail to the Chief Justice, in her capacity as Chairperson 

of the Judicial Council. I requested information related to Judicial Council's procedures as required 

by Title II of the Americans with Disabilities Act. 

I have not received a response. 

I am planning to send a second request to her on Tuesday. In the meantime, I thought it would be 

appropriate to send you a copy of the letter and the enclosure that describes duties of Title II public 

entities under Section 35.107. 

I look forward to receiving a response from someone at the Judicial Council with the information I 

am seeking. 

Thomas F. Coleman 

Legal Director 

Spectrum Institute 

p.s. A while back I sent you an email asking if there is a person replacing Douglas Miller as staff for 

the PMHAC. I was supposed to have him as my contact person with that committee but my emails 

to him have been returned as a bad email add ress. I did not receive a reply from you with this 

information. Perhaps it got lost in the shuffle. I know you are inundated with mail and email.so I 

am raising the issue now in case you did not see it before. Thanks. 

lile:lllCjlUser&ITom New Desl10plDesktoplSecond request to Chair of Judicial Council.htm[9/10/20 197:38: II AM] 91
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